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ACCOMPLICE. See Criminal Law, 14-16, 49-51. 


ACTION. 

1. Where the substance of a long correspondence was, that defendant 
agreed to pay a definite sum for execution against third person, the 
fi. fa. to remain the property of plaintiffs until paid for, then to be 
transferred without recourse, and defendant failed to comply with the 
undertaking, an action was maintainable on the correspondence. 
Kimbell vs. Moreland et al., ex’rs, 164. 

2. If one indicted for larceny, pay sum alleged to have been stolen, he 
cannot recover it after acquittal. Puckett vs. Roguemore, 235. 

If payment be made under agreement that prosecution shall be settled, 
the law will leave parties where it finds them. Jézd. 

. Purchase money of goods sold to defraud creditors cannot be collected. 
Heineman vs. Newman, 262. 

‘“‘Gentlemen: In reply to your favor of the 22d inst., you will please 
to withdraw your draft of $314 37 upon me, asI cannot pay for the 
present. As soon as I have the money I shall remit.’ Too indefinite 
to sustain action. Sedgwick, assignee, vs. Gerding, 264. 

6. No cause of action at commencement of suit, recovery cannot be had 
on one subsequently accruing. Wadley, Fones & Co. vs. Fones, 329; 
Fones vs. Lavender, 228. 

7. Suit on an account in name of original creditor for use of another, no 
concern of debtor whether it has been assigned to usee or not, unless 
necessary to some ground of defense. Gilmore vs. Bangs, for use, 
993: 

8. Failure of senior mortgagee to apply payment to mortgage as directed 
by mortgagor, not give right of action to junior mortgagee. Sims vs. 
Lester et al., adm’ rs, 620. 


ADMINISTRATORS AND EXECUTORS. 

1. Land is fully administered when turned over to heir on final settlement. 
Judgment thereafter obtained against administrator by creditor has no 
direct lien thereon. ones vs. Parker, 12. 

2. Creditors can follow assets into hands of distributee as well in a court of 
law as in a court of equity, provided there are the requisite pleadings. 
L bid. 

Legatee cannot ‘plead legacy as set off to suit by executor, unless he 
shows estate in a condition to be distributed. Dodds vs. Prothro et ai., 
CZ’ 73, 77. 

Proof of representative character unnecessary where no plea of xe un- 
gues administrator was filed. Aderritt, adm’r, vs. Cot. States Life In- 
surance Co., 10}. 

Witness, administrator is competent to show by debts of estate, other 
than his own, necessity to sell land; also, his acts and state of ac- 
counts, but not to prove any debt due to him from intestate arising 
from partnership between them, or otherwise, /inch us. Creech etal., 
124. 
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Though judgment de dons be conclusive on executor in court of law, 
yet equity, upon statement showing facts transpiring since judgment 
which would render it inequitable not to allow such conclusion to be 
rebutted, will interfere. Gazse vs. Walker, ex’r, 129. 

Returns of administrator are prima facie evidence for him. Wright, 
adm’r, vs. Bessman, 187. 

If it appear from face of execution that it is against the administrator, 
it is valid, though “‘as” be not prefixed to “administrator.” Fry vs. 


Shehee, 208 ; Dorsey, ex’r, vs. Black, 315. 
g. Foreign letters of administration have only such validity here as is im- 
parted by statutes of this state. Zzrner et al., adm’ rs, vs. Linam, 253. 


10. The filing in the court of this state of an exemplification of the order for 
the appointment of the administrator merely, no compliance with 
Code, sections 2614, 2615. did. 

Failing to comply with such sections, no recovery can be had on demise 
of his intestate. did. 

Administration granted to clerk of superior court, not place trust under 
his official bond as clerk. A/cNeal et al., vs. Smith, gov., 313. 

Judgment in favor of administrator, on contract with him, may be col- 
lected by him after dismission. Hambrick vs. Crawford, 335. 

Executors not estopped by failure to resist fraudulent application for 
homestead before grant of letters. <A7v//en et al., ex’rs, vs. Marshall, 
340. 

Legatees may divide estate among themselves though will directs that it 
shall be done by commissioners appointed by ordinary. Minors who 
ratify when of age, are bound. Hatcher et al. vs. Cade, 359. 

Creditor of one legatee is confined to hisshare. Jdzd. 

Year’s support takes precedence of any lien with which deceased hus- 
band incumbered title, but not of liens which adhered thereto when 
he acquired title. Murphy vs. Vaughan, adm’r, 361. 

Fair sale by legatee of full age, to executor or his agent, not set aside 
at mere election of legatee after years of acquiescence. Sale prima 
facie valid. New et al., vs. Potts, ex’r, 420. 

Heirs-at-law, before appointment of permanent administrator, have no 
right of action on bond of temporary administrator. Wedster et al. 
vs. Thompson, adm’r, et al., 431. 

Though heirs or legatees may distribute estate by consent, they cannot, 
as against creditors, depart from due course of administration. Ames 
us. Cameron, 449. 

21. Executor who allows estate to be distributed by consent among lega- 
tees, does so at his own risk as against creditors, whether notice of 
claims was presented within twelve months or not. Jézd. 


AMENDMENT. 

1. Cause of action, brought in short form under act of 1847, defectively 
set forth, amendable. Bank of Americus vs. Rogers, 29; Kennedy 
& Morrow, for use, vs. Vandiver, 171. 

2. Factor’s lien, counter-affidavit to foreclosure of, not amendable after 
returned into court. Story et al. vs. Flournoy, McGehee & Co., 56. 

3. Where fact that there was no personalty on which to levy f. fa. is 
known to officer, such entry may be made nunc pro tunc. Gwinnvs. 
Smith, 145. 

4. If original pleadings were full enough to give premonition that matter 
embraced in amendment, was likely to be used on trial, surprise from 
amendment no ground of continuance. ones vs. Lavender, 228. 
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5. In proceeding to verify attachment bond under section 3271 of Code, 
amount sued for cannot be reduced, by amendment, to conform to suf- 
ficiency of bond. Latter amendable so as to conform to law. Lockett 
us. de Neufville et al., 454. 

6. Judge may direct amendment of pleadings. Bazemore vs. Davis, 504. 


APPROPRIATION OF PAYMENTS. See Debtor and Creditor, 14. 
ASSIGNMENT. See Dedtor and Creditor, r. 


ATTACHMENT. 

1. Security must be good for twice amount of debt sworn to. Lockett vs. 
de Neufville et al., 454. 

2. In proceeding under section 3271 of Code, to verify sufficiency of bond, 
no question of amendment can be entertained, except to make bond 
conform to law. The amount sued for cannot be thus reduced to 
conform to sufficiency of bond. did. 

3. If bond be not made sufficient within time prescribed, officer should be 
directed to dismiss levy. did. 


ATTORNEY AND CLIENT. 
1. Fee to be percentage retained from amount collected, attorney not en- 
titled to compensation for suing claim to judgment. AZoses vs. Bagley 
& Sewell, 28}. 

. Extent of professional obligations in making collections. did. 

. Law firm which undertook collection dissolved; partner remaining in 
charge of that case does so under original contract as to fees. did. 

. The fact that the attorney mentioned to the client that the litigation was 
heavier than had been contemplated, and he would charge additional 
fees, if the case was compromised, to the extent of $1,500 00, the 
client then being about to try to effect a compromise, to which the lat- 
ter made no response, not amount to rescission or modification of 
original contract. did. 

. Fee to be percentage on amount collected, contract not champertous. 
Lbid. 

. Advice of counsel, how far protection to defendant on suit for malicious 
prosecution. Fox vs. Davis & Company, 298. 

. Criminal cases, law may be read to jury by counsel subject to correction 
in charge. McMath vs. State, 303. 

. That counsel advised omission of certain grounds of illegality, and also 
that included ground was sufficient, not legal excuse for omission from 
first on presentation of second affidavit, though counsel was mistaken 
in his opinion. Hambrick vs. Crawford, 335. 

. Employment of attorney by principal to defend scz. fa., not bind security 
for fees. Daly et al. vs. Hines & Hobbs, 470. 

. Pecuniary condition of client at time of employment, or when services 
were rendered, pertinent in graduating fees ; what it was several years 
later is irrelevant. did. 

. Section 3268 as to attorney’s signing garnishment bond, is directory. 
Burton vs. Wynne, 615. 


AUDITOR. 

1. Report finding simply balance due, not specifying result reached on any 
issue of law or fact, too vague for intelligent exception. Should be 
remanded for want of fullness and certainty. Reynolds vs. Martin 
et al., executors, 628. 
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AWARD. See Fudgments, ro, 112. 


BANKRUPT. 


1. Sheriff has no right to suspend sale because attorney produces defend- 
ant’s petition in bankruptcy (with adjudication thereon,) in which 
property levied on is claimed as exempt. Wheeler vs. Redding, 87. 

. Land was conveyed on March 26th, 1863. Execution against vendor 
for purchase money was levied on November 2gth, 1867, and sale had 
on first Tuesday in following August. Vendor was adjudged a bank- 
rupt on February 3d, 1868, and discharged on 13th of following Oc- 
tober : He/d, that vendee’s claim on warranty was barred by discharge. 
Williams vs. Harkins, 172. 


. Bankrupt may recover for use of whom it may concern. Gilmore vs. 
Ban; gs, for use, JO}. 

. Dismissing bill prior to hearing, bankruptcy of some or all of defendants 
no ground of. Suspending proceedings differs from dismissing. Ba/- 
lin & Company etal. vs. Ferst & Company et al., 546. 

. Separate partnerships engaged in business in different states, but com- 
posed of same persons, bankruptcy of one firm covers debts and assets 
of both. Jézd. 

. Adjudication in October, 1874, which recites act of 1867 as authority, 
valid. That act is still of force. did. 

. Trustees, funds in hands of receiver of state court ordered paid to, when. 
lbid. 

. Discharge not affect lien of judgment on land set apart to bankrupt as 
exempt, the creditor not having submitted to jurisdiction of bankrupt 
court. Bush vs. Lester et al., administrators, 599. 


g. Land only protected as far as it would have been under homestead laws 
of state. bid. 


BILLS OF EXCHANGE. See Negotiable Instruments, 5, 6, 8. 
CARRIERS. See /nusurance, 11, £3. 
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Tucker vs. Toomer, . 

Turk vs. Turk, adm’r,. . 

Turk vs. Turk, adm’r, . 

VanDyke e¢ a/. vs. Besser, . 

Vanover e¢ al. vs. Justices, etc., . 
Vaughn vs. Biggers, . . 

Veal, adm’r, vs. Perkerson,. . 
Walker & Co. , vs. Mercer & DeGraffenried, . 
Wallace vs. Matthews,. . . A 
Watson, ex’r, vs. Jones,. . . 

Way vs. Arnold, . 

Webster vs. Thompson, . 

Whitaker vs. Kirby, . , 

Williams vs. McDowell, 


Willingham e¢ al. vs. Long et al,, ex’ rs, oe « 


Wilson z vs. Danforth, 
Winship vs. Phillips, ; 
Wingfield, adm’r, vs. Virgin e¢ al, 


WwW oddail, adm’x, vs. Austin & & Holliday, ‘sae 


Wofford vs. Ganes, . 
Woolbright vs. Sneed, oe aa ae 
Woolfolk vs. Murr: AY. 


Wright & Hill vs. aaa etc., of Atlanta, ‘ 


W. right vs. Smith,. . ‘ ae 


: . 35th 
. 27th 


4th 


. . 45th 
. 14th 
. . 36th 
. 48th 
. 50th 
. 17th 
. . 15th 
. 49th 
. 24th 
. 54th 
. 47th 
o « ee 
. 49th 


47th 


. Ioth 
. 11th 
- 54th 
- + 53d 
. 46th 
. . 30th 
« « 9m 
- 5ist 


2d 


. » 54th 
. . 54th 
. « 20h 
- 54th 
- 39th 


6th 


. . 50th 

. 50th 
«oe 
» « 30m 


3d 
3d 


6th 


47th 


, 39th 


Ist 


. 18th 
. « a 
. . 54th 
. . 54th 


47th 


- 47th 


52d 


- 51st 
. 44th 
- 534 


5th 


- 44th 
- 54th 
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. 40th Ga. R,, 580 
- 34th 


188 
297 
369 
521 
45! 
464 
582 
141 
460 
495 
255 
313 
343 
352 
655 
138 
465 
308 
607 
212 
580 
663 
402 
126 
631 
414 
696 
572 
87 
520 
495 
275 
339 
376 
655 
360 
452 
133 
34 
419 
382 
695 
100 
345 
530° 
553 
663 
126 
520 
197 
580 
28 
my 
582 
448 
580 
685 
211 
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CERTIORARI. 

1. Though county court did not have jurisdiction to entertain motion for 
new trial, yet where motion was overruled and certiorari issued there- 
to, the whole record being before the superior court, competent to con- 
sider errors assigned. Daniel vs. State, 222. 

2. Application under section 4056 of Code, affidavit must be made that 
party is advised that he has good cause. Dorsey, ex’r,vs. Black, 315. 

3. No question of fact involved, superior court should render final judg- 
ment. did. 

4. In acting on petition, judge cannot consider any fact which does not 
appear on face thereof. Scroggins vs. State, 380. 

5. Sanction operates simply as szfersedeas. Judge has no authority, prior 
to final hearing, to alter status of affairs. Board of Commissioners, 
etc., vs. Wimberly, 570. 


CHAMPERTY. See Attorney and Client, 5. 


CHARGE OF COURT. 
1. Request not warranted by the evidence, properly refused. Thompson 
vs. State, 47; Carmichael vs. Greer, Lake & Co., 116; West. and 
At. R. R. Co. vs. Adams, 279. 
. Request that written charge should be delivered, error to make verbal 
additions. fry us. Shehee, 208. 
To charge upon assumed state of facts is error. McDonald vs. Beall, 
288. 
To charge that party, under writing in evidence, did not have title, in- 
vasion of province of jury. did. 
Hypothesis more favorable to defendant than evidence warrants, recital 
of, not error of which he can complain. Bird vs. State, 717. 


Jury instructed that they had no power to rectify contracts, would, nev- 
ertheless, understand that they could declare the one in question re- 
scinded for fraud, when further instructed as to what would authorize 
rescission. Dortic vs. Dugas, 484. 


Issue as to whether sale was made to defraud creditors or not, what nec- 
essarily should be charged, and what should be specially requested. 
Nicol & Davidson vs. Crittenden, 497. 

Charge on effect of failure to produce evidence in the power of party, 
sufficiently definite when it announces presumption to be that the evi- 
dence would be prejudicial. If more specific instructions are desired, 
request should be made. dd. 

Action for damages against town for failure to keep bridge in repair, 
law as to effect of negligence, both as respects plaintiffand defendant, 
having been charged, new trial not granted on account of failure to 
instruct as to contributory negligence. Attention of court should have 
been called thereto. Daniels vs. Intendant, etc., of Athens, 609. 

Though court erred in isolated portions of charge, yet, if taken as whole, 
law of case was presented, new trial refused. Phillips vs. Ocmulgee 
Mills, 633. 

11. Reinstruct jury, court should, at their request, on any question about 
which they are in doubt; not bound to recharge whole law of case. 
O’ Shields vs. State, 696. 

12. Involuntary manslaughter, case of, not made by any view of facts, not 
error to refuse to charge thereon. did. 

13. Though court does not charge in language of written request, yet if sub- 
stance be given, new trialrefused. dzd. 
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CLAIM. 

1. Deed set out in claim, upon demurrer thereto, not dismissed for want of 
proper probate to admit deed to record. Fulcher vs. Royal et al., 
executors, O08. 

. Trustee being dead, cestuz gue trust, who is tenant for own life as well 
as that of donor, proper party to claim. did. 

. Mortgage f. fa. levied and claim filed; claimant may set up any de- 
fense so far as necessary to protect his own rights without making de- 
fendant in 7. fa. a party. Fry us. Shehee, 208. 

. Sufficient for plaintiff to introduce f. fa. without proceedings to fore- 
close; claimant may introduce balance of record if he wishes. did. 

. Where claimant’s title was a purchase from defendant in /. fa., who 
held under bond with part of purchase money paid, verdict may be so 
moulded as to require entire estate to be sold, and proceeds applied 
first to balance due vendor, then to payment of 7. fa., and remainder 
to claimant. Rawson vs. Coffin, trustee, 748. 

. Withdrawal of first claim terminates that suit. Rucker vs. Womack, 
399- . 

. Commencement of claim case is not the levy, but the interposition of 
the claim. did. 

. Claim dismissed, to recover on forthcoming bond, re-advertisement of 
property unnecessary, where claimant has put it out of his power to 
deliver. Lassiter, sheriff, for use, vs. Byrd & Coker et al., 606. 


CLERK OF SUPERIOR COURT. 
1. Entry on execution by clerk that it was issued in lieu of lost original, 
not affect its validity as an original, which it otherwise appeared to be. 


Cooper vs. Huff, 119. 

2. Administration granted to clerk of superior court, not place trust under 
his official bond as clerk. McNeil et al. vs. Smith, governor, 313. 

3. Costs, not entitled to out of fund in receiver’s hands until same has been 
adjudged subject thereto, on termination ot case. Ballin & Com- 
pany et al. vs. Clements, clerk, 546. 


COLLATERAL SECURITY. See Pawn, 1-4. 
CONFEDERATE STATES. See Garnishment, 9, ro. 
CONSIDERATION. See Contracts, 1, 2, 10, 12. 


CONSTITUTIONAL LAW. 

1. Actof August 23d, 1872, authorizing persons other than defendants of 
record to make defense to suits, is unconstitutional as body of act dif- 
fers from title. ational Bank of Augusta vs. So. Por. Man. Co. et 
al., 36. 

2. Act of 28th February, 1874, taxing Atlantic and Gulf Railroad Company 
an amount exceeding one-half of one per cent. upon its annual net in- 
come, not unconstitutional as impairing obligation of contract em- 
braced incharter. At. G& Gulf R. R. Co. vs. State, 712; Sav. Grif. 
& N. Ala. R. R. Co. vs. State, 557. 

3. The 11th section of act of 1868, embodied in section 2025th of Code, 
authorizing sale of homestead, is in conflict with the first section of the 
seventh article of the constitution. Roberts et ux. vs. Trammell, 38}. 


4. Issuable defense on oath, necessary to carry action on contract to jury 
Lester vs. Pied. & Arl. Life Ins. Co., 475. 


VOL. Lv. 46. 
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5. Incorporate manufacturing company, superior court has no jurisdiction 
to, under constitution of 1868. Kehler & Bro. et al. vs. Fack Man. 
Co, et al., 639. 


CONTEMPT. See Process, 2, 2. 


CONTINUANCE. 

1. Surprise at testimony of adversary, no ground of. Branch, Sons & Co. 
vs. DuBose et al., 21. 

2. Failure of interrogatories sued out by opponent, to arrive, though coun- 
sel state that they expect to contradict thereby testimony by which they 
were surprised, no ground of. did. 

3. Materiality of evidence of absent witness not shown, motion properly 
overruled, Thompson vs. State, 47, 

4. Want of preparation on account of failure of counsel to know on which 
docket his case was, it having been called sooner than anticipated, no 
ground of postponement. /7ry vs. Shehee, 208. 

5, Failure of witnesses to answer as much as counsel expected from his 

. knowledge of what they would testify, no ground of continuance, 
when they were not interrogated upon the only point which could not 
be proved by other testimony. Jdzd. 

6. Failure of witness to attend who has been subpcenaed, ground of con- 
tinuance. bid. 

7. If original pleadings were full enough to give premonition that matter 
embraced in amendment was likely to be used on the trial, suprise from 
amendment not ground of continuance. zd. 

8. Refusal to continue case arising on exceptions to auditor’s report turn- 
ing purely on questions of law, in order to give time to procure attend- 
ance of witness, not error. Reynolds vs. Martin et al., ex’rs, 628. 


CONTRACTS. 

1. Agreement to settle existing debt by promise to pay part thereof void, 
unless there is consideration other than springs out of original con- 
tract. Stovall vs. Hairston, 9. 

. If plaintiff delayed suit by reason of promise until original claim was 
barred, then he suffered such detriment as would operate as considera- 
tion. bid. 

. Agreement in following language: “ By agreement of counsel that the 
consideration in the above stated case was that of negro property—or- 
dered that the judgment be set aside, and be forever null and void :” 
Held, that the consent of counsel extended only to the consideration, 
not to the rendition of the judgment. ones, ex’r, us. Killebrew, 153. 

. Intent and object of parties in entering into contract material, incompe- 
tent for witness to testify as to intention of agreement. He may state 
what the contract was and consideration therefor. Green, executrix, 
us. Akers, 159. 

. Mortgagee, in consideration that no further obstacle should be inter- 
posed to enforcement of lien, agreed to allow fifty acres covered there- 
by to son and attorney of mortgagor. On trial of issue as to who was 
entitled to proceeds of this tract, competent to show that mortgagor 
had not complied with contract. did. 

. Where the substance of a long correspondence was, that defendant 
agreed to pay a definite sum to plaintiffs for execution against third 
person, the 7. fa. to remain the property of plaintiffs until paid for, 
then to be transferred without recourse, and defendant failed to com- 
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ply with his undertaking, an action was maintainable on the corres- 
pondence. Aimbell vs. Moreland et al., executors, 164. 

7. To avoid contract of sale on ground of false representations to induce 
purchase, the plea should allege that they were false and fraudulent, 
and so known to the party making them. did. 

. Under the contract stated above, plaintiffs held the execution as collate- 
ral security, and it was their duty to collect any money to which it 
might be entitled for defendant’s benefit. 62d. 


. Fair construction of contract to furnish timber, etc., to meet demand of 
mill and keep the same constantly running, is that a sufficient quantity 
shall be furnished to keep the mill constantly running, independent of 
what might be the demand of customers. owers vs. Baker, 184. 

. If one indicted for larceny, pay sum alleged to have been stolen, he 
cannot recover it after acquittal. Puckett vs. Roguemore, 235. 


. If payment be made under agreement that prosecution shall be settled 
or discontinued, the law will leave the parties where it finds them. 
Ibid. 

. Agreement to satisfy 7. fa. for less than it calls for, must be executed to 
be binding. LZuglish, sheriff, et al., vs. Reid et al., 240. 

. Recognizance necessary to release principal from jail, though executed 
on the Sabbath, valid. The act is one of charity or necessity. Salter 
et al. vs. Smith, governor, 244. 


. Purchase money of goods sold to defraud creditors cannot be collected. 
Heineman vs. Newman, 262. 

. “Gentlemen: In reply to your favor of the 22d instant, you will please 
to withdraw your draft of $314 37 upon me, as I cannot pay for the 
present. As soon as I have the money I shall remit.’’ Too indefinite 
to sustain action. Sedgwick, assignee, vs. Gerding, 264. 

. Creditors having in hand firm assets, which they claim as their own un- 
der purchase from one partner, not bound, as matter of contract, by 
promise to other partners to sell and apply to debt, if retracted before 
acted on. Radcliffe& Lamb vs. Varner & Ellington, 427. 

. Proposition to sell contained in letter sent by mail to writer’s agent or 
friend, with request to communicate it, may, after communication, be 
accepted by written reply to the maker of the proposition. Bryant 
et al. vs. Booze, 438. 

. Sending reply to post office by same agent or friend, first permitting him 
to read it, and telling him orally that the proposition was accepted, not 
prevent contract from being one made by letter. did. 

. Contract will be closed from time of delivery of reply into post office. 
Ibid. 

. Letter written on Saturday, left with another on Sunday, to be mailed 
on Monday, may be medium of closing lawful contract dated from 
Monday. did. 

21. Verdict in action on contract where no defense is filed on oath, illegal. 
Lester vs. Piedmont and Arlington Life Insurance Company, 475. 

22. Cotton advanced to be returned in three years from date, contract not 
illegal. Phillips vs. Ocmulgee Mills, 633. 


CONTRIBUTIONS. See Zguity, 2r. 


CORPORATIONS. 
1. A foreign corporation which transacted its business and had its principal 
office in Georgia, and which became indebted under contracts made in 
Georgia, is liable to suits upon such contracts in this state, though at 
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the time of the institution thereof no business was being done by the 
company, it having no office or place of business in the state of its in- 
corporation. Vational Bank of Augusta vs. Southern Porcelain Man- 
ufacturing Company et al., 36. 

. Service upon the president in the county where he resided at the com- 
mencement of the action, where the books were, and where the stock- 
holders were under notice to meet, is sufficient service on the company. 
Lbid. 

. Foreign corporation, courts of this state have no jurisdiction of suit in 
personam against, unless contract was made in Georgia, or the Georgia 
agent was connected therewith. Remedy is by attachment. Bawé- 
night vs. Liverpool and London and Globe Insurance Company, 194. 

. The Freedman’s Saving and Trust Company, incorporated by act of 
Congress, not a bank or corporate body in this state, within meaning 
of section 4421 of Code. Cory vs. State, 2376. 

. Manufacturing company, superior court, under constitution of 1868, no 
jurisdiction to incorporate. Kehler & Brother et al. vs. Fack. Man. 
Company et al., 639. 

. Action on contract, corporation need not set out how or by what author- 
ity it was corporated, nor aver itself to be a corporation. Wilson & 
Company vs. Sprague Mowing Machine Company, 672. 

7. Had it been requisite, defect cured by verdict. ézd. 


COSTS. See Clerk of Superior Court, 3; Practice in the Supreme Court, 16. 


COUNTY COURT. See New Trial, 8, 9. 


COUNTY MATTERS. 

1. Neither the judge nor the sheriff has the power to make the county a 
bailee of a horse; nor is the county responsible for the loss of a horse 
bailed to an officer for the purpose of bringing in witnesses to testify 
for the state. Dougherty County vs. Kemp & Hood, 252. 

2. Bridge, though within limits of municipality, may belong to county; if 
recognized by both as property of latter, obligation-to repair is on lat- 
ter, and this duty includes whatever contiguous to it is necessary to 
give access thereto. Daniels us. Intendant, etc., of Athens, 609. 

3. If bridge was built by authority of county, obligation to repair is onthe 
county, no matter in what proportion the county and town contributed 
to rebuild. did. 

4. That town voluntary repaired same, not change this obligation, nor does 
it constitute dedication by county to town. /dzd. 

5. If embankment leading thereto was not necessary part of bridgé, but 
was part of streets of town, duty to repair same would be on latter. 
Jury must determine this question of fact. bid. 


CRIMINAL LAW. 

1. Drunkenness at time of shooting not negative intent tomurder. Zstes 
us. State, 70. 

2. Drunkenness no excuse for crime. did. 

3. Facts showing malice on part of defendant to deceased, competent to 
show. Zhompson vs. State, 47. 

4. Murder, upon trial for, not error for court to refuse to charge that “ if 
the killing, under the circumstances, was to prevent the committing of 
a serious bodily harm, or the commission of a felony, the killing is 
justifiable.” bid. 
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. Opprobious words used by defendant to deceased, who struck him witha 

small walking stick, blow not considered such provocation as would re- 

but presumption of malice in homicide, provided the battery was not 
disproportionate to the insult offered. bid. 

. Verdict of guilty found on indictment containing two counts, legal in- 

tendment is to find defendant guilty of highest grade charged. LZstes 

us. State, 131. 

. Confessions must be perfectly voluntary to ground conviction for crime 

thereon. arp vs. State, 136. 

. Though confessions be admitted without objection, yet failure to charge 

above principle, on request, is error. did. 

. Assurance by arresting officer to girl fourteen years of age, that she shall 

not be hurt, does hold out benefit to induce confession. /ézd. 

. Third person interposed between defendant and another, when former 
struck at him with axe, saying that if he did not get out of the way he 
would knock his brains out, verdict finding him guilty of assault with 
intent to murder sustained, though blow did not take effect. Brown 
vs. State, 169. 

. Indictment for sale of “one bay mare mule’”’ so as to defeat rights of 
mortgagee. Evidence inadmissible to show that there was a mistake 
in the description in the mortgage, and that it was intended to cover 
a bay horse mule. Barclay vs. State, 179. 

. Special verdict of “guilty of receiving stolen goods,” without more; 
judgment arrested. O’Conell vs. State, 191. 

. Offense against law of United States, defendant must be prosecuted in 
courts of the United States. Ross vs. State, 192. 

. One who knowingly receives stolen goods is an accomplice, and a con- 
viction cannot be had on his uncorroborated testimony. Roderts vs. 
State, 220. 

. If the witness has been acquitted of such offense, though the evidence 
shows goods in his possession under suspicious circumstances, whether 
his testimoney should be regarded as that of an accomplice should be 
left to jury. did. 

. Coroborating testimony to support accomplice. did. 

. Evidence that goods of more value than $50 00 were missed, and were 
acknowledged by defendant to have been carried away, sufficient to 
convict of a larceny of goods exceeding $50 00 in value, though it be 
proved that he converted only a part to his own use. 67d. 

. If one indicted for larceny voluntarily repay sum alleged to have been 
stolen, he cannot, on acquittal, recover it. Puckettvs. Roguemore, 235. 

. If payment be made under agreement that prosecution shall be settled 
or discontinued, the bargain is corrupt, and the law will leave the par- 
ties where it finds them. did. 

. The Freedman’s Saving and Trust Company, incorporated by act of 
congress, and located in the city of Washington, is not a bank or cor- 
porate body in this state, within the meaning of section 4421 of Code. 
Cory vs. State, 236. 

. Defendant indicted as cashier of branch office at Atlanta, Georgia, no 
law of the United States or of this state having authorized the estab- 
lishment of the branch in Georgia, cannot be convicted of embezzle- 
ment under that section. Jéid. 

. Second count based on section 4422, being defective, according to the 
record, in charging that the offense was committed with the consent 
of the owner, cannot be resorted to for purpose of sustaining judg- 
ment. bid. 
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. Receiving stolen goods; the larceny and ownership must be proven, 
with reasonble certainty, as alleged. O’ Connell vs. State, 296. 


. In accounting for possession, defendant may show what was said to 
his agent who purchased in his absence, as part of res geste. bid. 


. Bailee resided in Fulton county, Georgia, bailor in Kentucky. Former 
directed latter to send goods direct to Alabama, agreeing to consider 
same as on consignment. Prosecution for larceny after trust not main- 
tainable in Fulton county. ox vs. Davis & Co., 298. 

. Whether such prosecution would lie if proceeds of goods came into 
possession of bailee in Fulton county and were there converted to his 
use? Quere. Tlbid. 


. Rape, competent to show female to be under ten years of age though 
indictment contains no such allegation. McMath vs. State, 303. 


. Competent to show that defendant offered mother of violated girl $5,00 
to stop prosecution. did. 


. Competent for defendant to show that mother agreed to drop prosecution 
for $5,00. did. 


. Statement of infant to mother immediately after crime was committed as 
to what defendant had done, admissible as part of ves geste, even 
though she was not alleged to be under ten years of age. Still, infant 
should have been examined to ascertain if she was competent to testi- 
fy; and if she was, she should have been sworn. did. 


. Indictment good, though offense alleged to have been committed on im- 
possible day. bid. 


. Manner in which carnal knowledge was had need not be alleged. Jézd. 


. Child being under ten, unnecessary to show that carnal knowledge was 
forcible, etc. bid. 


. Law may be read to jury by counsel, subject to correction in charge. 
Lbid. 


. Acts of preparation to meet aggressor cannot be urged by him as provo- 
cation. Bird vs. State, 717. 


. Provocation by abusive words only, homicide not manslaughter. dzd. 


. Charge reciting hypothetically state of facts more favorable to defendant 
than evidence warrants, not error of which he can complain. dzd. 


. Full charge of assault with intent to murder, verdict for assault sus- 
tained, though latter, as separate offense, be not alleged to have been 
unlawfully committed. Bird vs. State, 719. 


. Burglary in night time, case made out by circumstantial testimony. 
Wilson vs. State, 724. 

. Murder, on trial for, all testimony going to show motive is material ; il- 
lustrations of proposition. Fraser us. State, 325. 

. Speed of horse which defendant rode being material on account of dis- 
tance he had to ride and the time he had to make it, his sayings in 
reference thereto, as well as about everything else material, are admis- 
sible. bid. 

. Questions of fact are for the jury, especially in cases of circumstantial 
evidence. bid. 

. An affidavit neither attested, nor sworn to in open court, is void as basis 
of criminal proceeding. Scroggins vs. State, 780. 

. Proceedings in courts of limited jurisdiction must show jurisdictional 
facts. bid. 

. Where court is empowered to try on written accusation, based on affida- 
vit, objection based upon invalidity of latter may be taken after convic- 
tion and sentence. did. 
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Entry that defendant waives indictment by grand jury, and demands 
the jury allowed by law, is equivalent to prescribed indorsement : “ In- 
dictment by the grand jury waived.” dzd. 

Grand jurors drawn, but names dropped from list before term at which 
they were to serve, nevertheless competent to find bill. Williams vs. 
State, 391. 

Minutes show that indictment was found during present year, entry at 
conclusion of bill giving future date, disregarded. did. 

Acts performed by pretended accomplice at instance of owner of goods, 
amounting to constituents of larceny, cannot be imputed to defendant. 
Lbid. 


Pretended accomplice, by direction of owner, delivers goods to defend- 
ant, there is no taking without consent of owner. ézd. 

Nor is it larceny if such pretended accomplice, not being expressly di- 
rected by the owner, make such delivery of his own motion, after 
being instructed by the owner to tell defendant to come and get the 
goods. did. 

Sentence not as broad as law authorizes, no ground of which prisoner 
can complain, Lark vs. State, 435. 


Public works, streets of city are, within meaning of section 4705 of Code. 
Lbid. 


Under section 4814 of Code, as amended by act of 1874, convicts may 
be hired to municipal corporations within the county, 07d. 

Jury sworn in capital case, and indictment not defective, defendant is in 
jeopardy. Volan vs. State, 521. 

Mistrial or defendant’s consent, can alone authorize discharge of jury be- 
fore verdict is legally returned. did. 

Verdict received in absence of defendant, having been set aside as ille- 
gal, when afterwards arraigned on same indictment, former jeopardy is 
complete bar. did. 

Motion to set aside verdict and motion for new trial distinguished. Jézd. 

Indictment charging burglary by breaking and entering mill-house, but 
not averring it to be a place of business, fatally defective. McElreath 
vs. State, 562. 

Murder, only incentive for appearing to have been robbery, competent 
to show that defendant, some week or ten days before homicide, pro- 
posed to witness torob an old man and woman. Stafford vs. State, 591. 

Juror, affidavit of, as to what he intended by verdict, inadmissible. Zdzd. 

Confession to fellow prisoner, who was in jail for stealing, and of grossly 
irreligious character, but who read the bible and sang psalms to de- 
fendant, and told him that if he were guilty he had better confess and 
seek his God, admissible. J6zd. 

First count charges both defendants with offense of assault with intent to 
murder and then specifies particular acts done by one; second count 
specifies particular acts done by other; one was put on trial and verdict 
of guilty of assault and battery returned. Objection that indictment 
was double, no ground to arrest judgment. Thurmond vs.- State, 598. 


. Indorsement of true bill applies to both defendants. did. 
. Where one defendant is placed on trial, general verdict of guilty is suf- 


ficiently certain. did. 


. Although solicitor states that he will only insist on verdict for assault and 


battery, which was returned, not such error to have charged law of as- 
sault with intent to murder as to require new trial. Thurmond vs. 
State, 600. 
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Allegation that offense was committed on impossible day, or on day sub- 
sequent to trial, not make indictment bad. ones vs. State, 625. 
. Withdrawal of case from jury after submission on valid indictment, oper- 
ates as acquittal on plea of former jeopardy. did. 
If former indictment was on account of same transaction, though nom- 
inally for different offense, operates asbar. did. 
. Hypothesis not warranted by evidence stated in charge, new trial granted. 
Pearson vs. State, 659. 
Neither existence of genuine grant, nor public record of it, is evidence 
that utterer of forged grant knew that latter was a forgery. did. 
. Constructive notice by public record is no substitute for actual notice in 
establishing scienter requisite to criminal intention. ézd. 
Res geste cover sayings of parties within two to five minutes of transac- 
tion which resulted in homicide, especially if against interest of speaker. 
O’ Shields vs. State, 696. 
. Rejection of such sayings not ground for new trial if party be sworn as 
witness and testifies to same facts. did. 
Involuntary manslaughter, impossible to make case of from facts, not 
error to decline to charge thereon. did. 
76. Alleged partiality of juror completely purged, no ground of new trial. 
Lbid. 
77. Jury in doubt, at their request, court should reinstruct; not bound to re- 
charge on whole law of case. did. 


DAMAGES. 

1. Speculative and remote damages not recoverable. Distinction between 
remote and proximate damages. Finney vs. Cadwallader, trustee, 75. 

2. Back-water from mill-dam, damages therefrom can only be recovered 
up to time of commencing action, not up to the trial. ones vs. Lav- 
ender, 228; Wadley, Fones & Company vs. Fones, 729. 

3. Purchaser who refuses to accept and pay for goods according to con- 
tract, liable for difference between such price and market value at 
time and place fixed for delivery. Camp vs. Hamlin & Barnum, 259. 

4. The seller, after tender, may, if goods be perishable, sell them within a 
reasonable time, at auction, in the market of delivery, and the amount 
they bring will be evidence in ascertaining the damages. Jdzd. - 

5. Where it appears by part of the evidence that the actual value was equal 
to the price, the seller should show the circumstances under which the 
auction took place. In reference to this he is in the position of a 
party accounting. did. 

6. Bailee resided in Fulton county, Georgia, and bailor in Kentucky. Un- 
der order of former goods were sent by latter direct to customer in 
Alabama. If proceeds came into hands of bailee, who agreed to con- 
sider goods on consignment, and were converted in Fulton county, 
this fact, whether sufficient to authorize conviction or not, would go 
far to mitigate damages on suit for malicious prosecution arising out of 
indictment for larceny after trust in Fulton. ox vs. Davis &* Com- 
pany, 298. 

7. Advice of counsel, how far protection to defendant on suit for malicious 
prosecution. bid. 


DEBTOR AND CREDITOR. 
1. Assignment for benefit of such creditors as shall accept and release 
debtor, void as to creditor failing to accept. Francis, Fr., assignee, 
us. Herz & Company, 249. 
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2. Deed from husband to wife, consideration of which was rents of sepa- 
rate estate which husband had appropriated. In contest between wife 
and creditors, questions are dona fides of indebtedness to wife, and 
fraud or no fraud in the transaction, which the jury must decide. Book- 
er vs. Worrill, 332. 

. Where an account is sued on in name of original creditor for use of 
another, no concern of debtor whether it has been assigned to usee or 
not, unless necessary to some ground of defense. That assignment 
was made to defraud creditors is no defense. Gi/more vs. Bangs, for 
use, 403. 

. Deed by debtor, by consent of wife, to secure debt, vests title, and 
ejectment may be maintained thereon. <A/izer, if infected with usury. 
Carswell vs. Hartridge, 412. 

. That a given act was followed necessarily by delay to creditors, no 
ground for presuming, as matter of law, that it was intended to have 
such effect. Vicol & Davidson vs. Crittenden, 497. 

. Impossible that sale can defraud creditors, unless made with fraudulent 
intent; nature of intent will not be presumed as matter of law, but 
must be inferred by jury. did. 

. Purchaser at sale intended to defraud creditors, if free himself from re- 
sponsibility for fraud, not affected by subsequent discovery of such 
intent, even though he has not been paid the purchase money, negoti- 
able notes having been given ; and this though the property be attached 
in his hands. did. 

. To be protected the purchaser must be without notice or grounds for 
reasonable suspicion, not simply without knowledge. did. 

9. Long credit, failure to take security, etc., not so necessarily badges of 
fraud as that court should so designate them, in charging, without re- 
quest. Jdzd. 

10. That counsel insisted on distinction between legal and moral fraud, not 
make it incumbent on court to charge on that distinction, in absence 
of request. bid. : 

. Not error for court to omit to explain effect of colorable sale, or one 
not designed to pass title. Jury presumed to know that such sale 
would pass no title. did. 

. Remedy by creditor’s bill against non-residents having agent in this 
state, preferable to that by attachment, when. Sallin & Co. et al.vs. 
Ferst & Co. et al., 546. 

. Property sold by debtor, receiver not appointed to take same out of 
hands of purchasers, where latter are not charged tobe insolvent. Aeh- 
ler & Bro. et al, vs. Fack Man. Co. et al., 639. 

. Creditor with crop lien and open account of younger date, may exercise 
option in appropriation of proceeds of bale of cotton delivered to him 
with instructions to sell and keep the money. After appropriation 
debtor cannot direct application to lien. Coxwell vs. De Vaughn, 643. 


DECREE. See £guity, 6-10, 26-29. 
DEDICATION. See County Matters, 4. 


DEEDS. 
1. Married woman may dispose of separate estate by ordinary deed. 
Brown vs. Kimbrough, adm’ x, et al., 42. 
2. Act of 1760 only applies to such conveyances of land by husband as 
wife may have an interest in. did. 
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3- Present interest passed, makes deed, notwithstanding reservation of sup- 
port for donor, etc., during life. dcher vs. Royal et al., ex’rs, 68. 

4. Husband may make deed directly to wife without intervention of trus- 
tee. Booker vs. Worrill, 232. 

5. Instrument in form a deed, but in substance testamentary, and placed in 
hands of one of the witnesses thereto to be kept until death of maker 
or until she called for it, with statement that it was for the beneficia- 
ries therein named, and that he, witness, was to hold it for them, is a 
will. Nichols vs. Chandler, 369. 

. Deed by debtor, with consent of wife, to secure debt, vests title, and 
ejectment may be maintained thereon. Carswell vs. Hartridge, g12; 
Biggers vs. Bird et al., 650; Fohnson et al., vs. Griffin Bank. & 
Trust Co. et al., gr. 

. If infected with usury, it is void as title. bid. 

. Sheriff’s deed, based on sale of land for taxes, inadmissible unless ac- 
companied by fi. fa. Sabattie, adm’r, vs. Baggs, 572. 

. Title void on account of usury, not acquire validity by purging debt on 
reducing it to judgment after grantor’s death. Pohnson et al. vs. Grif- 

jin Bank. & Trust Co., 6912. 


See Zrusts, 8, 10, 11. 
DEMURRER. See Pleadings, 2, 7, 8, 75, 16. 
DOWER. See Estoppel, 9. 


EJECTMENT. 

1. To recover on bond for titles, with purchase money paid, latter fact must 
be clearly shown; where element of notice is involved, possession un- 
der bond must be proved. Fahn vs. Bleckley, 81. 

2. Legal title purchased without notice of complete equity in third person, 
purchaser protected. did. 

3- Equitable plea to ejectment that deed to plaintiff was made as equitable 
mortgage to secure loan, must be accompanied by tender. Roderts et 
ux. us. Trammell, 383; Biggers vs. Bird et al.,650; Fohnson et al. 
us. Grif. Bank. & Trust Co., 692. 

4. Deed by debtor, with consent of wife, to secure debt, vests title, and 
ejectment may be maintained thereon. Carswell vs. Hartridge, g12; 
Biggers vs. Bird et al., 650. 

5. If deed be infected with usury it is void as title. did. 


EQUITY. 

1. Equitable remedy sought in court of law, same pleadings necessary as 
in equity. ones vs. Parker, 11. 

2. Judge fails to correct erroneous date to certificate attached to bill of ex- 
ceptions, which causes withdrawal of writ of error, equity not grant 
new trial, though there was merit in original case. Smith, Son & 
Brother vs. Fouche et al., 120. 

3. Though judgment de donis against executor, is conclusive of assets in 
court of law, yet on presentation of facts transpiring since judgment, 
showing it to be inequitable not to allow such conclusion to be rebut- 
ted, equity will interfere. Gause vs. Walker, ex’r, 129. 

4. Third persons cannot, by cross-bill, be made parties to litigation in which 
they have no concern. Gray et al. vs. Obear, ex’r, 138. 


5. Allegations make such prima facie case of fraud as require that de- 
murrer should be overruled. Granniss vs. Bates & Comer, 147. 
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. Decree not set aside on motion, for defective allegations in bill, or for 
defective pleadings, as judgment. Remedy is by bill of review. 
Brown vs. Bennett, 189. 

. Where, on bill by several complainants against one defendant, to re- 
cover land and to make partition among complainants, jury found for 
latter, upon condition of paying certain sum of money, seven-ninths, 
and for defendant two-ninths, verdict sufficiently disposes of issues 
involved. Groover et al. vs. King, 24}. 


. Scheme of relief contemplated thereby is that complainants, upon mak- 
ing payment within reasonable time, are to be admitted as tenants in 
common; on failure to make payment defendant retains land as sole 
owner. bid. 

. Decree should have been in conformity to verdict. It is still competent 
to render such decree, which ought also to determine what is a rea- 
sonable time, to be fixed by the chancellor, either upon hearing evi- 
dence or by reference of the question to a jury. bid. 


Error to decree that the complainants recover seven-ninths and the de- 
fendant two-ninths; that the defendant recover the sum of money 
specified, to be leviedof complainants’ seven-ninths. dzd. 

. Defenses available by illegality cannot be made basis of bill. AHam- 

brick vs. Crawford, 335. 

. Executors alleged that defendant was indebted to testator and had com- 

mitted fraud on him by giving mortgage on lands to which he had no 

title, and, immediately after his death, had had set apart homestead 
and exemption fraudulently, before letters testamentary issued. He/d, 

that there was equity in bill. A7z//en et al., executors, vs. Marshall, 340. 

. Equitable plea to ejectment that deed to plaintiff was made as an equita- 

ble mortgage to secure loan, must be accompanied by tender. Roderts 

et ux.,us. Trammell, 383; Biggers vs. Bird et al., 650. 

. Though defendants have filed answer without demurring, the bill is sub- 

ject to be dismissed, on motion, at trial term, if matters alleged therein 

entitles complainants to no decree. Webster et al. vs. Thompson, 

adm’r, et al., 471. 

. On motion to dismiss, answer is not considered. Jézd. 

. Discovery waived, jury may be cautioned during reading of answer that 

it is not to be regarded as evidence. Bazemore vs. Davis, 504. 

. As general rule, motion to dismiss can only be made at hearing. It 

might be entertained prior thereto for some default of complainant in 

prosecuting case, or for non-compliance with rules of practice or orders 

of court. Ballin & Co. et al. vs. Ferst & Co. et al., 546. 

. Bankruptcy of some or all of defendants, no cause for dismissing bill 

prior to hearing. Suspending proceedings differs from dismissing bill. 

lbid. 


. Sustaining demurrer for want of equity by one defendant, dismisses bill 
only as to him, though it contains no equity as against others. bid. 

. Remedy by creditors’ bill against non-resident debtors, having agent in 
this state, preferable to that by attachment, when. dd. 

. Resident agent of non-resident debtors, may be made party for purpose 
of obtaining discovery. did. 

. Joint and several note and mortgage given for land. Purchasers di- 
vided tract between them, executing, each to the other, a quit-claim 
deed. One sold his portion and died insolvent. Administrator of 
other, having been forced to pay off note and mortgage, could not en- 
force contribution from vendee of co-purchaser. Clark, administrator, 
vs. Warren, 575. 
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23. Complainant conveyed land to defendant by deed, taking note for pur- 
chase money. To defeat collection, defendant exchanged this prop- 
erty for other, upon which he had homestead set apart. Bill to make 
homestead liable not demurrable. <A/iter, if it appeared that debt was 
contracted prior to constitution of 1868. Greenway et ux. vs. Goss, 
588. 

24. Joint property which cannot be partitioned, equity will appoint receiver 
to collect rents, etc. Baggs vs. Baggs, 591. 

25. Judgment at law is bar to proceeding in equity as to all defenses which 
might have been set up. Grubb, admintstratrix, vs. Kolb et al., 630. 

26. Property sold by debtor, receiver not appointed to take same out of 
hands of purchasers, where latter are not alleged to be insolvent. 
Kehler & Brother et al. vs. Fack Man. Company et al., 639. 

27. Want of fullness in verdict, or failure to embrace therein every mate- 
rial issue of fact, is cause for new trial in an equity cause. Lake, 
guardian, vs. Hardee, 667. 

28. Chancellor may submit case as a whole to jury, or may carve it into 
the several questions of fact which it involves, and instruct jury to an- 
swer each question separately. The questions and answers should 
disclose a finding of every fact requisite to final decree on merits. 
Lbid. 

29. No finding on charge of fraud which was fundamental element of bill, 
prevents decree for complainant. Jézd. 

30. Amount of recovery should have been fixed by jury, as there was no 
report of master or auditor unexcepted to. bid. 


See 7rusts, 12-14. 


ESTOPPEL. 


1. Unproductive suit on guardian’s bond not estop wards from proceeding 
against third person for property. Branch, Sons & Co., vs. DuBose 
et al., 21. 

2. Plaintiff in garnishment having availed himself of the process of the 
courts of this state, which was then in full accord with the Confeder- 
ate government, is estopped from denying the authority of that gov- 
ernment. Wilson vs. The Bank of Louisana et al., 98. 

3. Land was set apart as homestead and subsequently mortgaged under 
direction of chancellor. It wassold under tax 7. fa., and bought by 
mortgagee. Latter then took deed from mortgagor and wife, made 
under approval of ordinary. The taking of this deed does not estop 
mortgagee from denying title in mortgagor after tax sale, on trial of 
claim arising upon levy of older execution thereon. Gwinn vs. Smith, 
145. 

4. Executors not estopped from attacking homestead by failure to resist 
fraudulent application before grant of letters. <A7z//len et al., ex’rs, vs. 
Marshall, 340. 

5. Contest over administration in which defeated applicant claimed to be 
the widow of deceased; judgment appointing opponent not estop her 
from claiming estate as widow and heir-at-law. Bradley vs. Briggs, 
adm’r, 354+ 

6. Had letters issued to her, heirs-at-law would not have been estopped. 
Ibid. 

7. Even where party might urge principle of estoppel resulting from sale, 
yet he may consent that proceeds shall stand in place of property, and 
will be bound by judgment rendered upon this basis, Murphy vs. 

Vaughn, adm’r, 361. 
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8. Judgment which transcends jurisdiction, void as an estoppel or other- 
wise. Ponce et al., vs. Underwood et al., 6or. 

g. Upon application for dower, contestant claimed by virtue of sale made 
under execution against husband after his death; contestant is estopped 
from denying that husband died seized and possessed. Wiece vs. 
Marbut et al., 613. 


EVIDENCE. 


1. Arrangement made in 1871 by which part of crop was to belong to 
landlord, which was known by factors to whom cotton was consigned, 
admissible to show prima facie that same arrangement was made for 
1872. Branch, Sons & Company vs. DuBose et al., 21. 


. Bond for titles to daughter, but notes for purchase money given by 
father, competent to show that on payment of last note, latter directed 
title to be made to him, even though former was not present. Such 
fact is part of ves geste. Fahn vs. Bleckley, 81. 


. Though confessions be admitted without objection, yet where it was 
shown that arresting officer told defendant, a girl fourteen years of 
age, that she should not be hurt, such hope of benefit to induce con- 
fession was held out as to require court to charge, on request, that 
confessions must be purely voluntary, etc., to base conviction thereon. 
Larp vs. State, 136. 

. Intent and object of parties in entering into contract material, incompe- 
tent for witness to testify as to intention of agreement. He may state 
what the contract was and the consideration therefor. Green, ex’r, vs. 
Akers, 159. 

. Mortgagee, in consideration that no further obstacle should be interposed 
to enforcement of lien, agreed to allow fifty acres covered thereby to 
son and attorney of mortgagor. On trial of issue as to who was enti- 
tled to proceeds of this tract, competent to show that mortgagor had 
not complied with contract. did. 


Where letters are declared on, in substance, as showing contract, literal 
variance not exclude. Ximbell vs. Moreland et al., ex’rs, 164. 


. Indictment for sale of “one bay mare mule” with intent to defeat 
rights of mortgagee. Inadmissible to show mistake in mortgage in 
this, that it was intended to cover one bay horse mule. Sarclay vs. 
State, 179. 

. Issue as to validity of mortgage executed by trustee; letter of attorney 
to latter advising him not to execute, inadmissible, the attorney being 
a competent witness, and no notice of letter being brought to mort- 
gagee. Gutlmartin & Co. et al. vs. Stevens et al., 203. 

. Interrogatories excluded, on motion of claimant, because illegality exe- 
cuted, cannot be subsequently used by him. / ry vs. Shehee, 208. 

Question turned on terms of verbal sale, and one of parties has given 
his version; other may testify as to what was said and done on same 
occasion. McDonald vs. Beall, 288. 

. Irrelevant and hearsay testimony should be excluded. did. 

. Receiving stolen goods; in accounting for possession defendant may 
show what was said to his agent, who purchased same in his absence, 
as part of ves geste. O’ Connell vs. State, 296. 


. Rape, competent to show statement of infant to her mother immediately 
after crime was committed as part of ves geste, even though indictment 
did not allege that she was under ten. Still, infant should have been 
examined as to her competency, and if competent, should have been 
sworn. McMath vs. State, 303. 
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14. Asa general rule, parol evidence is sufficient to show title to personalty, 
but where the interest which the party has, whether one-half, or any 
aliquot part, is of the very essence of the suit, and where it appears 
that the plaintiff held under written evidence of title, the writing must 
be produced. LZpping vs. Mockler et al., 376. 


. Especially should this exception be adhered to in the case of a ship or 
steamboat, the registry of the bill of sale to which, under the laws of 
the United States, is necessary to entitle the owner to immunities de- 
nied to other vessels. did. 

. Where it appears that transfer of account sued on was in writing, parol 
evidence of same is inadmissible. Mere fact of transfer is irrelevant. 
Gilmore vs. Bangs, for use, 40}. 


Creditor seeking to make property liable on ground that it is proceeds 
of debtor’s services in mercantile business conducted by him, nomi- 
nally as agent for his wife, value of such services is pertinent. <e//ler 
vs. Mayer, Straus & Baum, 4o6. 


. Yearly cost of support of husband relative in behalf of wife. Zézd. 


. Admission of evidence not objected to, no ground of new trial. Brown 
vs. Oattis, 416. 

Declarations respecting title admitted without objection, there being 
some evidence that they were accompanied with possession, and strong 
proof to contrary, final decision of that question should be left to jury. 
Lbid. 


. Original deed in possession of person in another state, not a party to the 
suit, recorded copy admissible. did. 


. Declaration of tenant in common derogatory of common title, not bind 
other. Bryant et al. vs. Booze, 438. 


. Conclusions of witness inadmissible; must state facts. Daly e¢ al. vs. 
Lines & Hobbs, g7o. 


. Incompetent for witness to state what was contained in affidavits and 
what was shown in indictments. did. 


. All of letter need not be read by party introducing. Either party may 
read therefrom. Lestervs. Pied. & Arl. Life Ins. Co., 475. 


. Value of partner’s interest, not shown by transactions of new firm after 
sale thereof; nor by judgments against such new firm. Dortic vs. 
Dugas, 484, 


. Order distributing money to mortgage in preference to ordinary judg- 
ment, no evidence against stranger, of existence, amount, etc., of mort- 
gage, nor of its rank compared with judgment. did. 


. Declarations as to value of partner’s interest, not connected with any 
specific statement touching property, liabilities, etc., not representations 
of fact but expressions of opinion. /d7d. 


. Question at issue was whether purchaser had had such four years’ pos- 
session as would discharge judgment lien, injunction restraining sale, 
but not the levy, irrelevant. Martin, adm’r, vs. Tweedell, 559. 


. Issue as to good faith of such possession; that vendor of claimant, who 
held under deed prior to bankruptcy, procured or influenced defend- 
ant to take advantage of act, irrelevant. <A/iter, if coupled with fact 
that he asked and influenced him to embrace land in controversy in 
schedule, and to obtain injunction against execution. d7d. 


Sheriff’s deed, based on sale of land for taxes, inadmissible unless ac- 
companied by f. fa. Sabattee, adm’r, vs. Baggs, 572. 

Murder, incentive for appearing to have been robbery, competent to 
show that defendant, some week or ten days prior to homicide, pro- 
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posed to witness to rob an old man and woman. Stafford vs. State, 


59: 

33. Confession to fellow prisoner, who was in jail for stealing, and grossly 
irreligious, but who read the bible and sang psalms to defendant, and 
told him that if he were guilty he had better confess and seek his God, 
admissible. did. 

34. Neither existence of genuine grant, nor public record of it, is evidence 
that utterer of forged grant knew latter to be a forgery. Pearson vs. 
State, 659. 

35. Res geste cover sayings of parties within two to five minutes of transac- 


tion which resulted in homicide, especially if against interest of speaker. 
O’ Shields vs. State, 696. 


EXECUTIONS. 

1. Entry on execution by clerk, that it was issued in lieu of lost original, not 
affect its validity as an original, which it otherwise appeared to be. 
Cooper vs. Huff, 119. 

2. If it appear from face that 7. fa. is against administrator it is valid, 
though “as”’ be not prefixed to “ administrator.” /7ry vs. Shehee, 208 ; 
Dorsey, ex’r, vs. Black, 315. 

3. Entry of levy unexplained on face, no ground to exclude f. fa. if be 
shown a/iunde that levy was unproductive and without injury to de- 
fendant. Morgan vs. Taylor, 224. 

4. Agreement to satisfy 7. fa. for less than it calls for, must be executed to 
be binding. LZuglish, sheriff, et al., vs. Reid et al., 240. 

5. Clerk de facto of county court, f. fa. issued by, not illegal because he 
was one of the attorneys for plaintiff. Blount vs. Wells, for use, 282. 


FACTORS. 


1. Consignment by tenants, with knowledge by factor that one-fourth be- 
longs to landlord, and with instructions to place to credit of latter, 
factors cannot apply to advances made to tenants. Branch, Sons & 
Company vs. DuBose et al., 21. 

2. The taking of personal security on note for supplies, etc., furnished, se- 
cured by statutory lien, not operate as waiver thereof. Story et al. vs. 
Flournoy, McGehee & Company, 56. 

3. Second counter-affidavit to foreclosure of lien not filed without allega- 
tion that facts were unknown at time of first. 02d. 


4. Amended, such counter-affidavit cannot be after returned into court. 
Lbid. 


FEES. See Attorney and Client, 1-5. 


FORMER RECOVERY. See Pleadings, 12, 13, 17, 18, 22. 


FORTHCOMING BOND. See Claim, 8. 


FRAUDS—STATUTE OF. 


1. Where defendant paid $1,000 00 in part of purchase money and agreed 
to pay $3,000 00 more, and was placed in possession, these acts consti- 
tute such part performance as would take verbal contract out of opera- 
tion of statute. Wimberly vs. Bryan, 198. 

2. Substitution of third person for debtor and latter released, though in 
parol, not within statute. Anderson & Tucker vs. Whitehead, Eggles- 
ton & Company, 277. 
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3- Note given for cotton, subsequent to time of bargain, but antedated by 
maker, takes parol contract out of statute. PAz//ips vs. Ocmulgee 
Mills, 633. 

4. Exercise of ownership by purchaser over cotton, takes contract out of 
statute independently of note. Jdzd. 


FRAUDULENT CONVEYANCE. See Dedtor and Creditor, 2, 5-11. 


GARNISHMENT. 

1. Dissolve, only a statutory bond will. Moore, Fenkins & Co., vs. Al- 
len, 67. 

2. To adjudge that bond does not conform to statute, and therefore to deny 
plaintiff’s motion to enter up judgment on same, is to adjudicate the 
bond insufficient to dissolve. /did. 

3. Such judgment will bar any action by plaintiff, which depends for suc- 
cess upon holding bond sufficient to dissolve. Zdzd. 

4. Construing the bond as insufficient to dissolve, then the condition being 
to pay the eventual condemnation money so far as the money, etc., 
garnished shall be found liable to plaintiff’s demand, there is no breach 
until some judgment is rendered fixing the amount of such assets and 
finding them liable. did. 

5. In an action on the bond, the garnishee’s answer, later than the bond, 
not evidence for the plaintiffs, no judgment being shown which de- 
clares the garnishee liable for any amount, or that the effects admitted 
to have been in his hands, are subject to plaintiff’s demand. Jézd. 

6. Practice in Augusta circuit of trying issue on traverse of garnishee’s 
answer before main suit, not interfered with. Wilson vs. Bank of 
Louisana et al., 98. 

7, Government is not subject to garnishment. 07d. 

8. Officer of government, having possession of fund purely officially, not 
subject. bid. 

g. It makes no difference that the government had only a de facto exist- 
ence, if this state, and the courts issuing the garnishment process, was 
in full accord with it. /dzd. 

. The process of the courts of this state, which was in full accord with 
the Confederate government, having been used by plaintiff, he is es- 
topped from denying the dominion of that government, which was 
then de facto dominant. did. 

. Summons which requires agent of railroad to answer what he owes 
defendant, not sufficient to base judgment against company thereon. 
Varnell, ag’t, et al., vs. Speer, ag’t, 132. 

. Justice court, judgment rendered in against garnishee, who fails to an- 
swer within ten days after service, as soon as there may be judgment 
against defendant. /ontain vs. Bergen, gio. 

. Bond signed by plaintiff’s attorney as security, no ground for dismissing 
garnishment, especially where such attorney was only employed in the 
original suit. Aurton vs. Wynne, 615. 

. Debtor by promissory note not protected by payment to third person 
after garnishment, if note be overdue. zd. 

. Question is to whom did note belong when summons was served? As 
garnishee’s defense rests on holder’s title, latter’s acts and letters are 
admissible against him. did. 

. Judgment against garnishee is ancillary to that against principal debtor; 
latter being discharged, former is fumctus officio. Hammett vs. Mor- 
ris, O41. 
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17. Therefore its transfer to principal debtor after judgment against latter 
has been discharged, conveys no title. Debt due by garnishee is valid, 
but judgment, as process for collection, is void. did. 


GUARDIAN AND WARD. 


1. Fraud in conduct of guardian alleged, statute of limitations of 1869 can- 
not be pleaded in bar to suit on bond, though ward became of age in 
1864 and married in 1868. Ordinary, for use, etc., vs. Smith et al., 15. 

. Estopped from proceeding against third person for property, wards are 
not by unproductive suit on guardian’s bond. Branch, Sons & Com- 
pany vs. DuBose et al., 21. 

. Appropriate property of ward for his benefit, guardian cannot without 
complying with forms of law; nor can purchaser from him, with no- 
tice, acquire title. did. 

. Plea by guardian that he had taken note of executor of father of ward in 
settlement of latter’s interest in estate, that executor had since become 
insolvent, etc., is demurrable. Speer vs. Tinsley et al., 89. 

. In settlement before ordinary and appeal therefrom, competent for 
wards to charge guardian with estate of deceased brother in his hands. 
Lbid. 

. If, during the entire trust, guardian has not expended more than the en- 
tire interest, he cannot be held liable for such profits, though he may 
have exceeded the amount thereof some years and fallen short others. 
Lbid.. 


HABEAS CORPUS. See Practice in the Supreme Court, 9. 


HOMESTEAD. 


1. Sheriff has no right to suspend sale because defendant’s petition in 
bankruptcy (with adjudication thereon) is produced, in which property 
levied on is claimed as exempt. Wheeler, sheriff, vs. Redding, 87. 

. Where execution is for debt antedating constitution of 1868, no excuse 
in sheriff for failure to sell, that land levied on had been set apart as a 
homestead. did. 


. Property cannot be exempted without the consent of the owner, express 
or implied. If wife applies and husband fails to interpose objection, 
his consent is implied; but if he objects, this consent is rebutted, and 
no homestead can be set apart out of his property. Bowen vs. Bowen, 
182. 


. Executors not estopped from attacking homestead by failure to resist 
fraudulent application made before grant of letters. <7//en et al., ex- 
ecutors, vs. Marshall, 340. 

. Specific property for which purchase money is due, liable therefor, not- 
withstanding homestead. Loyless & Griffin vs. Collins, 370. 

. Property from which fund was raised, not having been embraced in ex- 
emption, court erred in ordering money paid to defendant in f. fa. 
Tbid. 

. The eleventh section of act of 1868, embodied in section 2025 of Code, 
authorizing sale of homestead, is in conflict with first section of sev- 
enth article of constitution. Roberts et ux. vs. Trammell, 38}. 

. Exemption in bankruptcy only protects land to extent that it would have 
been protected on independent proceeding under state laws. Bush vs. 
Lesteret al., administ ators, 579. 

. Increased exemption allowed by constitution of 1868, not hold against 
judgment anterior thereto. did. 
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10. Complainant conveyed land to defendant by deed, taking note for pur- 
chase money. To defeat collection, defendant exchangéd this prop- 
erty for other, upon which he had homestead set apart. Billto make 
homestead liable not demurrable. A/diter, if it appeared that debt was 
contracted prior to constitution of 1868. Greenway et ux: vs. Goss, 
588. 

. Money placed in hands of D. to be loaned to S. with which to purchase 
land, but notto be paid over until S. had obtained title and executed 
mortgage to secure repayment, constitutes debt for purchase money. 
Sale vs. Wingfield, adm’r, 622. 

. Entire tract must be paid for before homestead can be taken in any part. 
lbid. 

. Land conveyed under section 1969 of Code becomes creditor’s property, 
and no homestead can be taken therein until debt is paid. ohnson 
et al. vs. Grif. Bank. & Trust Co. et al., 691. 

. Usury avoids the title and homestead right remains. /dzd. 

. General decree not subjecting any specific property to its payment, not 
necessarily superior to homestead right in land not directly involved 
in litigation. /dzd. 

. Application resisted by creditor holding deed, which is attacked for 
usury, sale under judgment enjoined until homestead right is deter- 
mined. bid. 


HUSBAND AND WIFE. 


1. A married ‘woman having separate estate in land, may dispose of same 
by ordinary deed. Brown vs. Kimbrough, adm’x, et al., 41. 

2. Act of 1769 only applies to such conveyances of land by the husband as 
the wife may have an interest in. /dzd. 

. Marital rights do not attach to property conveyed by husband in trust 
for benefit of wife. Fulcher vs. Royal et al.,vex’rs, 68. 

. Voluntary settlement on wife must be recorded within three months to 
be of avail against creditors without notice. /ézd. 

. Homicide of another, right to recover limited to widow or children of 
deceased. Miller, adm’r, vs. Southwestern R. R. Company; Lovette, 
adm’r, us. Same, 143. 

. Rents of separate real estate, husband may be indebted to wife for. Such 
consideration will support deed from himtoher. Booker vs. Worrill, 
332: 

. Deed may be made directly to wife by husband without intervention of 
trustee. bid. 

. In contest between creditors of husband and wife as to property, ques- 
tions are as to dona fides of indebtedness of husband to wife, and 
fraud or no fraud in the transaction, which the jury must decide. /ézd. 

. Capital invested belonging to wife, and business conducted, in good 
faith as hers, goods not subject to debts of husband contracted prior 
to commencement of business. <A/iter, if husband be real owner. 
Keller vs. Mayer, Strauss & Baum, 4o6. 

. Agent of wife in management of separate estate, husband may be; any 
indebtedness to him by her on this account may be reached by gar- 
nishment. /dzd. 

. Where it is sought to charge goods on grounds that they are proceeds of 
husband’s services, value of such services is pertinent. /dzd. 

. On the other hand the cost of husband’s support is admissible for wife. 
loid. 
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13. Marriage settlement executed and recorded in 1842, was embraced in 
act of December 30th, 1847, and had to be again recorded. Saze- 
more vs. Davis, 504. ‘ 


14. Settlement in this case operated during second coverture notwithstand- 
ing intermediate divorce. bid. 


15. Joint property which cannot be partitioned, after divorce, equity will 
appoint receiver to collect rents, etc. Baggs vs. Baggs, 590. 


ILLEGALITY. 
1. Surety, defenses which may be set up by. Hambrick vs. Crawford, 335. 


2. Defenses may be set up in second affidavit, where legal excuse for not 
embracing them in first isset forth. Jézd. 


3. That counsel advised against embracing omitted grounds, and also that 
included ground was sufficient, not legal excuse for omission, though 
counsel was mistaken in his opinion. 67d. 


4. Neither service nor appearance, illegality is proper remedy; if record 
shows service, return is conclusive until traversed according to law, 
unless court, with service, would have had no jurisdiction. Maund 
vs. Keating, 390. 

5. Illegal tax ordinance better resisted by injunction than illegality, when. 
Gould & Co. et al. vs. Mayor, etc.,0f Alanta, 678. 


IMPROVEMENTS. See Zenants in Common, 3. 
INDICTMENT. See Criminal Law, 6, 27, 30-32, 38, 47, 48, 59, 63, 64, 67. 


INJUNCTION. 


1. Discretion in granting or refusing, not interfered with. Mayor, etc., of 
Savannah vs. Dehoney et al., 33; Baggs & Stephens vs. Keaton ; Sa- 
_vannah and Charleston Railroad Company vs. Central Railroad and 
Banking Company; Mariani vs. Mayor, etc., of Atlanta; Phillips 
vs. Gordon, 558. 


. Where judge fails to correct erroneous date to certificate attached to bill 
of exceptions, thus causing withdrawal of writ of error, equity will not 
enjoin judgment on account of such mistake, even though original case 
had merit in it. Smith, Son & Brother vs. Fouche et al., 120. 


. Undisputed allegation that complainant has been in possession of lands 
in city for thirty years, that the authorities have notified him to remove 
his fence therefrom or it will be done by them as an encroachment on 
a street, and that such land has never been dedicated or used as a 
street, requires that injunctions should issue. Shie/ds vs. Mayor, etc., of 
Savannah, 150. 


. Mandamus directing sheriff to accept illegality and to refrain from sell- 
ing property, was prayed for. The judge ordered sheriff to accept 
illegality, or to show cause at the next term to the contrary, and in the 
meantime to suspend sale. Judgment was not an injunction which 
could be reviewed in summary manner. Wheeler, sheriff, vs. Walker, 
256. 

. Motion for injunction, on hearing of, defendant cannot insist upon hav- 
ing demurrer heard before presenting other defenses; but judge, in 
rendering decision, should first dispose of demurrer. Hambrick vs. 
Crawford, 335. 

. Writ of error to refusal to dissolve injunction not heard in speedy man- 
ner provided by sections 3213, 3214. Those sections refer to granting 
or refusal to grant injunctions, receiverships, etc. Kaufman et al. vs. 
Ferst & Company et al., 350. 
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7. Amendment by addition of prayer for injunction against defendant, 
such relief not having been originally asked, he is entitled to opportu- 
nity to show cause. Aehler & Brother et al.vs. Pack Man. Company 
et al., 639. 

8. Illegal tax ordinance, better resisted by injunction than by illegality, 
when. Gould & Company et al. vs. Mayor, etc., of Atlanta, 678. 

9g. Homestead, application for, resisted by judgment creditor holding deed 
which is attacked for usury; sale by sheriff enjoined until right to 
homestead is determined. ohnson et al. vs. Griffin Bank. and Trust 
Company et al., 691. 


IN PARI DELICTO. See Contracts, 10, 11, 14. 
INSANITY. See Jusurance, 4-5. 


INSURANCE. 

1. Suit may be brought in any county in which company had agency lo- 
cated at time cause of action accrued. Jferritt, adm’r, vs. Cot. States 
Life Ins. Co. 10}. 

. Refusal to pay is waiver of sixty days’ time reserved by policy within 
which to make payment. did. 

. Where policy provided for its validity for a proportionate amount of the 
entire sum insured, in case of default in paying premiums, all the con- 
ditions, etc., embraced in policy for full amount attached to liability 
for fractional part. did. 

. Suicide, in case of, policy is void, unless it be clearly shown that mental 
condition of insured was such as to render him legally irresponsible 
for his acts. bid. 

. Suicide, fact of, not itself evidence of insanity. did. 

. Life policy with participation in profits, contained this stipulation: “Tf, 
after the regular payment of not less than two annual premiums, an 
ordinary life policy should cease by the non-payment of premiums, 
then, upon written application of the insured within thirty days from 
the time of such ceasing (exclusive of thirty days grace,) a new policy 
will be issued for the amount of cash premiums in even hundreds of 
dollars received by said company ;”’ five regular payments were made, 
partly in cash and partly in notes; the cash amounted to $706 50 being 
more than the amount of two annual premiums; there was due on 
notes $568 50. He/d, that on abill for specific performance, the com- 
plainant is entitled to a paid up policy for $700 00. Hughes vs. Pied. 
& Arl. Life Ins. Co., 111. 

. Stipulation that no action can be maintained on policy unless commenced 
within twelve months, binding. Underwriters’ Agency vs. Sutherlin, 
266. 

: Provision cannot be waived by local agent or adjuster, though, if such 
agent, by fraud, induce delay of suit, this may be an excuse. did. 

. Functions of local and adjusting agents. Jézd. 

. In marine risk, proof of damage by water is prima facie proof of dam- 
age by perils of navigation. 07d. 

. Reception of goods from carrier not discharge insurer, and is no evi- 
dence that damage did not occur in course of navigation. did. 

. Damage from water in consequence of improper storage, unless occa- 
sioned or acquiesced in by insured, is damage from perils of naviga- 
gation. bid. 

. Insured, after selecting proper carrier, does not warrant diligence of car- 
rier, or that of any other person through whom consignment passes. /ézd. 
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14. To subject company to damages and attorney’s fees, demand for amount 
due sixty days before suit, and refusal to pay, must be plainly averred. 
Lester vs. Pied. & Arl. Life Ins. Co.. 475. 


INTERROGATORIES. j 

1. Deposition taken without commission, residence of witness need not ap- 
pear. Substantial compliance sufficient. Fry vs. Shehee, 208. 

2. Deposition excluded on motion of claimant as illegally executed, can- 
not be subsequently used by him. did. 

3. Answers covering only knowledge of party sufficient. If information 
and belief are desired, questions must be propounded to that end. /did. 

4. Case dismissed, interrogatories therein are out of court in absence of 
order or agreement to contrary. To authorize their use in subsequent 
suit, must be shown that witness is inaccessible. Bowie, adm’r, vs. 
Findly et al., 604. ’ 


JOINT AND SEVERAL LIABILITY. See Pleadings, 28. 


JUDGE—DISQUALIFICATION OF. See Landlord and Tenant, 5. 


JUDGMENTS. 

1. Administrator, judgment obtained against after land has been turned 
over to heir, has no direct lien thereon. ones vs. Parker, 11. 

2. Such judgment acquires no lien by reason of decree finding land subject 
thereto on bill filed by administrator against heir. Jdzd. 

3. To adjudge that bond given to dissolve garnishment, does not conform 
to statute, and for that reason to deny plaintiff’s motion to enter up 
judgment on the same, is to hold that bond is insufficient to dissolve. 
Moore, Fenkins & Company vs. Allen, 67. 

. Such judgment will bar any subsequent action by plaintiff, which de- 
pends for success upon holding bond sufficient to dissolve. Lid. 

. Though judgment de donis against executor be conclusive of assets at 
law, yet equity, on presentation of facts transpiring since judgment, 
showing it to be inequitable not to allow such conclusion to be rebut- 
ted, will interfere. Gause vs. Walker, ex’r, 129. 

. Parties not set out with such certainty to ascertain who are defendants, 
judgment cannot be rendered. Varnell, agent, et al., vs. Speer, agent, 
132. 

. Exception to judgment allowing munc pro tunc entry on fi. fa., must 
be taken at term when rendered, otherwise it will not be heard on bill 
of exceptions sued out at trial term. Gwinn vs. Smith, 145. 

. Mortgagee may purchase the property when sold under tax f. fa., and 
if sale be fair, etc., his title will be good against judgment of older 
date than mortgage. /did. 

. Illegal on face, judgment being, may be set aside at any time within 
seven years from rendition. Jones, ex’x, vs. Killebrew, 153. 

. Award, covering matters not referred, though made judgment of court, 
set aside on motion. Richardson vs. Paine, guardian, et al., 167. 

. Portion of award within the reference, judgment sustained as to that 
and set aside as to balance. did. 

. Receiver was appointed to take charge of mortgaged property, including 
choses in action for goods which had been sold. Judgments recov- 
ered against mortgagor by other creditors, before decree on bill, were 
entitled to proceeds of choses in action. Dowell et al. vs. Dickle & 
Company et al., 176. 
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. Decree not set aside on motion, for defective allegations in bill, or for 
defective pleadings, as judgment. Remedy is by bill of review. Brown 
vs. Bennett, 189. 

. A bona fide purchaser of land with payment of part of purchase money, 
immediate entry thereon, and possession for four years prior to levy, 
discharged from lien of judgment, even though balance of purchase 
money was paid and deed taken within the four years. Morgan vs. 
Taylor, 224. 


. That defendant in 7. fa. and purchaser agreed to keep the trade secret, 


not invalidate; simply a circumstance of suspicion. /d7d. 


. Judgment recovered December gth, 1861. In March, 1869, it was set 
aside because rendered for hire of slaves. In March, 1874, plaintiff 
moved to vacate said last order because based on a ground unknown to 
the law, etc. This motion was properly sustained. Be// vs. Hanks, 274. 


. Statute prescribing time with which judgment should become dormant 


was an act of limitation, and was suspended during the war. 07d. 


. Notice of motion to vacate judgment should be given to adverse party. 


Lbid. 

. Administrator, judgment in favor of, on contract with him, collected by 
him after dismission. MHambrick vs. Crawford, 735. 

. Contest over administration in which defeated applicant claimed to be 
widow of deceased; judgment appointing opponent not estop her 
from claiming estate as widow and heir-at-law. Bradley vs. Briggs, 
adm’ r, 254. 


. Had letters been issued to her the heirs-at-law would not have been es- 


topped. did. 


. Privy in estate is unaffected by judgment adverse to predecessor’s title, if 


suit in which judgment was rendered was commenced after predeces- 
sor had transmitted all title. Ruker vs. Womack, 399. 


. Land sold by defendant levied on within four years, yet, if plaintiff neg- 


lect to enforce levy for further term of four years, lien is lost. Jézd. 


. Justice court cannot set aside judgment and grant new trial. Fontaine 


us. Bergen, 410. 


. But void judgment by justice may be disregarded in that court as well 


as elsewhere. /did. 


. Order distributing money to mortgage in preference to ordinary judg- 


ment, no evidence, against stranger, of existence, amount, etc., of 
mortgage, nor of its rank compared with judgment. Dortic vs. Du- 


£aS, 484. 


. Issue on good faith of four years’ possession of purchaser, that latter’s 


vendor procured or influenced defendant in #. fa., from whom he pur- 
chased, to take advantage of bankrupt act, irrelevant. Martin, adm’r, 
vs. Tweedell, 559. 


. That such vendor who held under deed made prior to bankruptcy, ad- 


vised defendant in f. fa. to take advantage of bankrupt act, to em- 
brace land in controversy in schedule, and to obtain injunction against 
execution, was relevant. Jdzd. 


. Right judgment not reversed because predicated in whole or in part 


on wrong reason. Sadbattie, adm’r, vs. Baggs, 572. 


. Discharge in bankruptcy not affect lien on land set apart as exempt, 


where judgment creditor has not submitted to jurisdiction of bankrupt 
court. Bush vs. Lester et al., adm’rs, 579. 


. Jurisdiction transcended, judgment void either as estoppel or otherwise. 


Ponce et al.,vs. Underwood et al., dor. 
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. Equity, judgment at law bar to proceeding in, as to all defenses which 
might have been presented. Grubb, adm’r, vs. Kolb et al., 630. 

. Garnishee, judgment against is ancillary to that against main debtor. 
Discharge of latter discharges former. Hammett vs. Morris, 644. 

. Therefore, its transfer to principal debtor after discharge of judgment 
against him, passes no title thereto. Asa process for collection, it is 
extinguished. did. 

. Counter-affidavit to foreclosure of crop lien and replevy bond given. 
Verdict simply that defendant was entitled to certain credit. Case 
thus stood until second term of court thereafter, when nunc pro tunc 
judgment was entered against the defendant and his sureties. Error, 
especially as it did not appear that sureties had had their day in court. 
Wicker vs. Woods & Co., 647. 

. Objections on face of verdict urged against decree and overruled ; 
same matters may be included in motion for new trial subsequently 
made. Lake, guardian, vs. Hardee, 667. 

. General decree not subjecting any specific property to its payment, not 
necessarily superior to homestead right in land not directly involved 
in litigation. ohnson et al., vs. Griffin Bank. & Trust Co. et al., 
691. 


JUDICIAL SALE. See Levy and Sale, 2, 6. 


JURISDICTION. 

1. Offense against law of United States must be prosecuted in United 
States courts. State courts have no jurisdiction. oss vs. State, 192. 

2. Foreign corporation, courts of this state have no jurisdiction of suit 27 
personam against, unless contract was made in Georgia, or the Geor- 
gia agent was connected therewith. Remedy is by attachment. Bawk- 
night vs. Liv. and Lon. and Globe Ins. Co., 194. 

3. Criminal proceeding in courts of limited jurisdiction, must show juris- 
dictional facts. Scroggins vs. State, 380. 

4. Lost will, copy of, superior court no jurisdiction to establish. Ponce 
et al., vs. Underwood et al., 601 

5. Judgment which transcends jurisdiction void either as an estoppel or 
otherwise. Jézd. 

6. Incorporate manufacturing company, superior court has no jurisdiction 
to under constitution of 1868. Kehler & Bro. et al., vs. Fack Man. 
Co. et al., 6379. 


JURY. 

1. That juror was on jury which tried the case at former term, no ground 
of new trial. Exercise of ordinary diligence would have discovered 
fact before trial. McDonald vs. Beall, 288. 

. Question whether plaintiff had been. evicted from certain lands is for 
jury to determine. did. 

. As also is question whether party, under writing in evidence, had title. 
Lbid. 

. Criminal cases, law may be read to jury by counsel subject to correction 
in charge. McMath vs. State, 303. 

. Grand jurors drawn, but names dropped from list before term at which 
they were to serve, competent to find bill. Williams us. State, 391. 

. Jury, after charged with criminal case, can only be discharged before 
verdict is legally returned by consent or in case of mistrial. olan 
vs. State, 521. 
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7. Affidavit of juror as to what he intended by verdict, inadmissible. Staf- 
ford vs. State, 591. 

8. Alleged partiality of juror completely purged, new trial refused. 
O’ Shields vs. State, 696. 

9. Medicine and necessaries, jury should be provided with. did. 


JUSTICE COURTS. 


1. Set aside judgment and grant new trial, justice court cannot. Fontaine 
us. Bergen, 410. . 

2. Void judgment may nevertheless be disregarded in that court as well as 
elsewhere. did. 

3. Final judgment may be rendered against garnishee who fails to answer 
within ten days after service, so soon as there may be judgment against 
defendant. did. 


4. Appeal dismissed by superior court, affirmed where it does not appear 
that amount involved exceeded $5000. Jéid. 


LABORER’S LIEN. See Zien, zo. 


LANDLORD AND TENANT. 


1. Landlord’s lien superior to factor’s. Smith, Son & Brother vs. Fouche 
et al., 120. 
2. Store-house not in condition suitable to purpose for which rented, and 
tenant damaged thereby, landlord liable. Whittle vs. Webster, 180. 
. If, after premises have been rented, they become unfit for use, landlord 
is bound, on notice, to make repairs in reasonable time. zd. 


. Lien, special, to entitle landlord to assert, must prove affirmatively that 
crop was raised on land. Saulsbury, Respess & Company vs. Mc Kel- 
lar, 322. 

. Distress warrant issued by magistrate who was son of plaintiff, not void. 
Act was ministerial. Zhornton vs. Wilson, 607. 

. Except in cases of special liens for rent, landlord may distrain without 
previous demand. Suffiington vs. Hilley, 655. 


LAWS. 

1. Where words of prior act are omitted from Code, making material 
change in law, presumed to have been intentional. Adler, adm’r, vs. 
Southwestern R. R. Co. ; Lovette, adm’r, vs. Same, 143. 

2. Laws enacted for the setting apart, etc., of homesteads should be so con- 
strued as to harmonize with the voluntary character of the constitu- 
tional system. Bowen vs. Bowen, 182. 


LEVY. AND SALE. 


1. Levy in 1869 not too stale to be enforced in 1875, especially where ille- 
gality or claim had been pending. ones vs. Parker, 11. 

2. Where legal title was in father, purchaser at sheriff’s sale, under me- 
chanic’s lien, without notice, protected, whether his money or that of 
daughter paid therefor. Fahn vs. Bleckley, 81. 

3. Sheriff has no right to suspend sale because defendant’s petition in bank- 
ruptcy (with adjudication thereon) is produced, in which property 
levied on is claimed as exempt. Wheeler, sheriff, vs. Redding, 87. 

4. Execution for debt ante-dating constitution of 1868, no excuse for fail- 
ure to sell that land had been set apartas homestead. did. 
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5. Where fact that there was no personalty on which to levy f. fa. was 
known to officer, entry may be made nunc pro tunc. Gwinn vs. 
Smith, 145. 

6. Mortgagee may purchase property when sold under a tax execution, and 
if sale be fair, his title will be good against judgment of older date 
than mortgage. did. 


7. Property was sold under mortgage; fi. fa. of older date than mortgage 
and than homestead act of 1868, claimed proceeds; sheriff paid part 
of fund to mortgagee and balance to receiver appointed by ordinary to 
invest same in homestead. e/d, that rule absolute was properly en- 
tered againsthim. Lxglish, sheriff, et al.vs. Reid, et al., 2g0. 

8. Forfeiture of recognizance irregular, and motion pending to set aside 
judgment, rule absolute should not issue against sheriff for failure to 
make money on execution. Salter et al. vs. Smith, gov., 244. 

9. Bond for titles, defendant in possession under, after date of judgment, 
with part of purchase money paid, land liable though claimant, on 
purchasing from defendant, took deed direct from his vendor. Raw- 
son vs. Coffin, trust., 348. 

10. Entire estate should be sold and vendor paid balance due him; re- 
mainder applied to f7. fa. first and thento claimant. did. 


LIEN. 


1. Note for money, etc., furnished by factor, secured by statutory lien, lat- 
ter not waived by taking personal security. Story et al. vs. Flournoy, 
McGehee & Company, 56. 


2. Second counter-affidavit to foreclosure of factor’s lien cannot be filed 
without allegation that facts were unknown at time of first. dd. 

3- Such counter-affidavit cannot be amended after it has been returned. 
Lbid. 

4. Verbal contract between W. & H., by which former was to furnish sup- 
plies with which to make crop, and latter was to deliver crop to former, 
who was to sell and reimburse himself, turning over surplus to H.: 
f7e/d, that no lien was created in favor of W. Ware vs. Simmons, 94. 

. Landlord’s lien superior to factor’s. Smith, Son & Brother vs. Fouche 
et al., 120. 


. Lien of recorded mortgage is good for twenty years. If claimant holds 
under mortgagor, lien is valid against him for that time. /7y vs. She- 
hee, 208. 

. If mortgagee indulges mortgagor until he becomes insolvent, purchaser’s 
title will be protected; ad¢er, if without consideration. /dzd. 

. A bona fide purchaser of land with payment of part of purchase money, 
immediate entry thereon, and possession for four years prior to levy, 
discharges from lien of judgment, even though balance of purchase 
money was paid and deed taken within the four years. Morgan vs. 
Taylor, 224. ; 

. That defendant in f. fz. and purchaser agreed to keep the trade secret, 
not invalidate; simply a circumstance of suspicion. /bzd. 

. Laborer, though a mechanic, who performs manual labor, entitled to 
laborer’s lien. Adams vs. Goodrich, 233. 

. Landlord’s special lien, to assert, must prove affirmatively that crop was 
raised on land. Saulshury, Kespess & Company vs. McKellar, 322. 

. Year’s support takes precedence of any lien with which deceased may 
have incumbered title, but not of liens which adhered thereto when he 
acquired title. Murphy vs. Vaughan, administrator, 361. 
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13. Mortgage on part of growing crop to secure advances need not be fore- 
closed as factor’s lien. It may be enforced under section 3371 of the 
Code. Stephens vs. Tucker, administrator, 543. 

14. Irregularities in foreclosure of crop lien, verdict not set aside on account 
of. Wickers vs. Woods & Company, 647. 

15. Except in cases of special liens for rent, landlord may distrain without 
previous demand. Suffington vs. Hilley, 655. 


LIMITATIONS—STATUTE OF. 


1. Suit on guardian’s bond by ward, and fraud on part of guardian al- 
leged; statute of limitations of 1869 cannot be pleaded in bar, though 
ward became of age in 1864 and married in 1868. Ordinary, for use, 
etc., us. Smith et al., 15. 

. Legal title in trustee and failure to sue until barred, cestuiz gue trusés 
also barred. Brady et al. vs. Walters, 25. 

. The act of 1869 isa bar to action commenced March 6th, 1874, on 
note dated and due in 1858, the maker of which removed from Geor- 
gia to Texas in 1859, and died there in 1863, although no adminis- 
tration was granted in Georgia until May, 1872. Simmons vs. Mosely, 
adm’ r, 35. 

. Possession for four years to defeat lien of judgment, must be actual. 
Insufficient to show that claimant had such possession as a deed gave. 
Eagle and P. Man. Co., vs. Bank of Bruns., 44. 

. Suit on October roth, 1872, on note due in 1861, by administrator ap- 
pointed on July 3d, 1871, barred by act of 1869. Alexander, adm’r, 
us. Martin, adm’r, 56. 

. That the want of representation of creditor’s estate may prevent bar of 
act of 1869 from attaching, it must appear that suit was brought with- 
in nine months and fifteen days after five years’ indulgence, allowed 
by Code, expired. Wright, adm’r, vs. Zitrouer, adm’r, 85. 

. Judgment, illegal on its face, may be set aside, on motion, at any time 
within seven years from its rendition. ones, ex’x, vs. Killebrew, 
153: 

. New promise, to prevent bar, must be in hand-writing of maker, or 
subscribed by him, or by some authorized person other than the holder. 
Wright, adm’r, vs. Bessman, 187. 

. Acknowledgment in letter, to give new point from which statute is to 
run, must be definite. Sedgwick, assignee, vs. Gerding, 264. 

. Where defendant removed from state with intention not to return, but 
subsequently did return, time of absence should be deducted. <A/Ziter, 
if he was simply temporarily absent. /dzd. 

. Stipulation in policy of insurance that no action shall be maintained 
thereon unless commenced within twelve months, binding. Under- 
writers Agency, vs. Sutherlin, 266. 

. This provision cannot be waived by local or adjusting agent. If such 
agent, by fraud, induce delay of suit, sufficient excuse. did. 

3. Judgment recovered Deceniber, 9th, 1861. In March, 1869, it was set 
aside because rendered for hire of slaves. In March, 1874, plaintiff 
moved to vacate said last order because based on a ground unknown 
to the law, etc. This motion was properly sustained. Bel/ vs. Hanks, 
274. 

14. Statute prescribing time within which judgment should become dor- 
mant was an act of limitation, and was suspended during the war. 
Lbid. 


15. Land sold by defendant levied on within four years, yet if plaintiff neg- 
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lect to enforce levy for further term of four years, lien is lost. Ruker, 
vs. Womack, 399. 

16, Issue whether purchaser had had such four years’ possession as would 
discharge judgment lien, injunction restraining sale but not the levy, 
irrelevant. J/artin, adm’r, vs. Tweedell, 559. 

17. In January, 1858, plaintiff obtained judgment against defendant and 
the execution issued thereon, was levied on December Ist, 1868. De- 
fendant in 7. fa. owned the property levied on until September, 1863, 
when he sold to a third person who took possession and so remained 
until 1866, when he sold to claimant who has since been in possession. 
On June Ist, 1869, claimant filed an affidavit of illegality to the afore- 
said levy, availing himself of the provisions of the relief act of 1868. 
What became of this affidavit the record fails to disclose. On De- 
cember 6th, 1873, he filed his claim: e/d, that the property was 
subject. oreman vs. Neal, 585. 


MORTGAGE. 

1. Mortgagee may purchase property when sold under tax f. fa., and if 
sale be fair, etc., his title will be superior to lien of judgment ante-dating 
mortgage. Gwinn vs. Smith, 145. 

. Where, in such case, mortgagor has had the land set apart as homestead, 
and, under direction of chancellor, has mortgaged the same, the fact 
that mortgagee, after purchase under tax /. fa., took deed from mort- 
gagor and wife, with approval of ordinary, not estop him from denying 
title in mortgagor subsequent to tax sale. bid. 

. Mortgagee, in consideration that no further obstacle should be interposed 
to enforcement of lien, agreed to allow fifty acres covered thereby to 
son and attorney of mortgagor. On trial of issue as to who was enti- 
tled to proceeds of this tract, competent to show that mortgagor had 
not complied with contract. Green, ex’x, us. Akers, 159. 

. Receiver was appointed to take charge of mortgaged property, including 
choses in action for goods which had been sold. Judgments recovered 
against mortgagor by other creditors, before decree on bill, were en- 
titled to proceeds of choses inaction. Dowell & Co. et al. vs. Dickle 
& Co. et al., 176. 

. Deed from mortgagor, with seven years’ possession, not create prescrip- 
tive title as aginst mortgage, where latter was legal and recorded in 
time. Fry us. Shehee, 208. 

. Claimant, on issue with mortgage #. /a., may set up any defense so far 
as necessary to protect his rights without making defendant inf. fa. a 
party. bid. 

. Mortgage f. fa. need only be introduced; if record of foreclosure be- 
comes material to claimant, he can introduce it. J/dzd. 

. Lien of recorded mortgage is good for twenty years. If claimant holds 
under mortgagor, lien is valid against him for that time. did. 

. If mortgagee indulges mortgagor for consideration until he becomes in- 
solvent, the purchaser’s title will be protected ; after, if without con- 
sideration. Jézd. 

. Actual notice of mortgage to agent who purchases for principal, is notice 
to latter. bid. 

. Growing crop, part of may be mortgaged, if capable of identification by 
parol evidence. Whether identified or not is question for jury. Ste— 
phens vs. Tucker, adm’r, 543. 

. If number of bales of cotton mortgaged, were delivered at the ware- 
house agreed upon in the instrument, this would be sufficient identifi- 
cation. did. 
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13. Growing crop, part of covered by ‘mortgage to secure note given for ad- 
vances with which to make the same, foreclosure may be under section 


3571 of Code. bid. 


14. Joint and several note and mortgage given forland. Purchasers divided 
land, executing, each to the other, a quit-claim deed. One sold his 
portion and died insolvent. The other died solvent and his admin- 
istrator was compelled to pay off note. He cannot enforce contribu- 
tion from vendee of other purchaser, although he took with notice of 
mortgage. Clark, adm’r, vs. Warren, 575. 

15. Unforeclosed mortgage cannot claim money in court for distribution. 
Thornton vs. Wilson, 607 ; Sims vs. Kidd, for use, et al., 626. 

16. Failure of senior mortgagee to apply payment to mortgage, as directed 
by mortgagor, not give right of action to junior mortgagee. Sims vs. 
Lester et al., adm’rs, 620. 

17. Holder of unforeclosed mortgage made party to money rule, has prior 
equity to proceeds of property over holder of order on sheriff from 
mortgagor, latter being insolvent. Sims vs. Kidd, for use, et al., 626. 


MUNICIPAL CORPORATIONS. 

1. Bound to keep streets and sidewalks in safe condition for travel. AZayor, 
etc., of Milledgeville vs. Cooley, 17. 

2. Evidence of absence of means with which to keep same in repair, irrel- 
evant. did. 

3. Undisputed allegation that complainant has been in possession of land 
in city for thirty years, that the authorities have notified him to remove 
his fence therefrom or they will remove it as an encroachment upon a 
street, and that said land has never been dedicated or used as such, 
requires the writ of injunction. Shzelds vs. Mayor, etc., of Savannah, 
150. 

. Convicts may be hired to municipal corporations within the county un- 
der section 4814 of Code, as amended by act of 1874. Lark vs. 
State, 435. 

. Cellar doors left open, corporation liable to damages resulting there- 
from, when. Chapman vs. Mayor, etc., 566. 

. If such negligent use has continued for long time, notice presumed to 
city. bid. 

. Bridge, though within limits of town, may belong to county; if recog- 
nized by both as property of latter, obligation to repair is on latter, 
and this duty includes whatever contiguous to it is necessary to give 
access thereto. Daniels vs. Intendant, etc., of Athens, 609. 

. If bridge was built by authority of county, obligation to repair is on 
county, no matter in what proportion county and town contributed to 
rebuild. Jézd. 

. That town voluntarily repaired same, not change obligation, nor does it 
constitute dedication by county to town. did. 

. If embankment leading thereto was not necessary part of bridge, but 


was part of streets of town, duty to repair same would be on latter. 
Lbid. 


NEGOTIABLE INSTRUMENTS. 
1. Specifics, note payable in, may be sued in short form. Bank of Ameri- 
cus us. Rogers, 29. 
2. Negotiable note imports that it was given for consideration, and onus is 
on defendant, who pleads no consideration, to show fact. Row/and, 
executor, vs. Harris, 141. 
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3. No defense to action on note that plaintiff made false and fraudulent 
representations to defendant, touching a matter wholly disconnected 
with the note, whereby defendant was damaged. Jngram vs. For- 
dan, 356. 

. Debtor by note not protected by payment to third person after garnish- 
ment, if note be overdue. Burton vs. Wynn, 615. 


. Protest need not be shown in suit against drawers of domestic bill of 
exchange not made to be negotiated at chartered bank. Pannell & 
Fones vs. Phillips, Fr., & Co., for use, 618 ; High vs. Cox, 662. 

. Draft on firm accepted by partner in individual name, partnership 
bound. J/dzd. 


. Note dated November goth, 1864, to pay, three years after date, certain 
amount of cotton, consideration of which was like amount of cotton 
then advanced, not within scaling ordinance. Phillips vs. Ocmulgee 
Mills, 633. 

. Holder gave time to acceptor, and told drawer that acceptor had ar- 
ranged draft with him, whereby drawer allowed, in settlement with 
acceptor, amount of draft. Two or three years afterwards, acceptor 
having become insolvent, suit was brought against drawer: //e/d, that 
he was discharged. High vs. Cox, 662. 


NEW TRIAL. 


1. Immaterial error, no ground of. Branch, Sons & Co. vs. DuBose et 
al..21; Eagle & P. Man. Co. vs. Bank of Bruns., 44; Carmichael 
vs. Greer, Lake & Co., 116; Guilmartin & Co. vs. Stevens et al., 
203; fry us. Shehee, 208 ; Thurmond vs. State, 600; O' Shields vs. 
State, 696. 

. Evidence conflicting, new trial refused. Thompson vs. State, 47 ; Elliott 
vs. Pinkus et al., 163; Archer et al. vs. Heidt, 200; Morgan vs. 
Taylor, 224; Mixon vs. Pollok, 321; Gilmore vs. Bangs, for use, 
403; Mitchell vs. State; Hamilton vs. Phillips, Fr.; Harrell vs. 
Flanegan, Abell & Co.; McLendon & Stephenson vs. Daniel, 556 ; 
Thurmond vs. State, 600; O Shields vs. State, 696. 


. Judge fails to correct erroneous date to certificate attached to bill of ex- 
ceptions which causes withdrawal of writ of error, equity will not 
grant new trial though there was merit in the original case. Smith, 
Son & Bro. vs. Fouche, et al., 121. 

. Newly discovered evidence of witness who was sworn on trial, no 
ground of newtrial. Z//ott vs. Pinkus et al., 163 ; Archer et al. vs. 
fleidt, 200. 

. Newly discovered evidence which was cumulative and for purpose of 
impeaching witness, no ground of. Bowen vs. State, 169. 

. Witness called by adverse party fails to remember fact on trial, but af- 
terwards recalls it, having refreshed his memory from a memorandum ; 
no ground for new trial. Archer et al. vs. Heidt, 200. 

. Evidence to support verdict, new trial refused. Fry vs. Shehee, 208 ; 
Bird vs. State, 317; Thompson vs. Ga. R. R. & B. Co. 458; Bowie, 
adm’r, vs. Findly et al., 604. 

. County court cannot entertain motion for new trial. Daniel vs. State, 222. 


. Where motion was overruled by county court and certiorari issued to 
such judgment, the whole record being before superior court, compe- 
tentto consider error assigned. did. 

. Newly discovered evidence to be ground of, diligence and absence of 
earlier knowledge on part of counsel must be shown. Morgan vs. 
Taylor, 224. 
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Error in charge calculated to divert minds of jury from true issue, new 
trial granted unless evidence be so decisive as to have required verdict 
notwithstanding such error. did. 


. Fact that juror was on jury which tried case at former term, no ground 


of. Exercise of ordinary diligence would have made discovery before 
trial. McDonald vs. Beall, 288. 


. Circumstantial evidence, cases of peculiarly for jury. Fraser vs. State, 


I25+ 


. Verdict against all of the defendants, which, as to some of them is 


wholly unwarranted, cannot stand. Wadley, Fones & Co. vs. Fones, 729. 


. Mere moral justice will not uphold a verdict. Legal justice, what con- 


stitutes. Jdzd. 


. Judge, at chambers, cannot entertain original motion for new trial. 


Brinkley vs. Buchanan, judge 2. 
> oS”? 


. Justice court no authority to set aside judgment and grant new trial, but 


void judgment may be disregarded by it as by other courts. Fontaine 
us. Bergen, 410. 


. Incompetency of juror relied on as ground for new trial, and one of 


numerous attorneys representing movant, fails to file affidavit as to his 
ignorance, he will be presumed to have known the facts. Brown vs. 
Oattis, 416. 


. Admission of testimony not objected to, no ground of. Jézd. 
. Discretion of court granting new trial not interfered with. dz. 
. That memorandum by counsel on document in evidence was not erased 


according to promise in open court, but went to jury, no ground of 
new trial where there is ample evidence to support verdict. Bryant 
et al. vs. Booze, 438. 


. Granting rule #zsz and entry of same on minutes, even with supersedeas, 


not authenticate matters of fact alleged in motion. Truth of such 
facts must appear by some direct statement of judge. Thompson vs. 
Georgia R. R. and Banking Co., 458. 


. Motion to set aside verdict and motion for new trial distinguished. Vo- 


lan vs. State, 521. 


. Verdict contrary to law, new trial ordered. Norris vs. Shaw, 557. 
. Newly discovered evidence, facts known to be susceptible of proof by 


certain witness at time of trial, not operate as. 7Z2d/ey vs. State, 5.57. 


. Newly discovered evidence merely cumulative, no ground of. Miles vs. 


State, 557. 


. Discretion not abused in ordering new trials in these cases. Mercer vs. 


Robert; Durden & Bro. et al. vs. Austell; Cohen & Menko vs. So. 
Ex. Co., 558. 


. Newly discovered evidence of facts within knowledge of witnesses ex- 


amined on trial, not authorize. Phillips vs. Ocmulgee Mills, 633. 


. Though court erred in isolated portions of charge, yet, when taken as 


whole, law of case was, in substance, presented, and verdict right, new 
trial not ordered. did. 


. Objections arising upon face of verdict urged against making of decree 


and overruled ; same matters may be included in motion for new trial 
subsequently made. Lake, guardian, vs. Hardee, 667. 


. Newly discovered evidence to effect that witness, who has died since 


testifying, made previous statements in conflict with his evidence, no 
ground for newtrial. /ézd. 


. Want of fullness in verdict, or failure to embrace therein every material 


issue of fact, is cause for new trial in an equity cause. bid. 





INDEX. 743 


33. Witnesses examined as to condition of pistol used, and as to whether or 
not defendant shot deceased, all additional evidence on these points is 
cumulative. O’ Shields vs. State, 696. 


NON-SUIT. See Practice in Superior Court, 6. 


NOTICE. See Vendor and Purchaser, 8-10. Trusts, 8, 10, 11. 


NUISANCE. 
1. Stopping or impeding a private way is a private nuisance. Salter vs. 
Taylor, 310. 


2. May be abated by a proceeding before two justices and a jury, under 
sections 4094 and 4098 of Code. bid. 


PARTITION. See Zguity, 23. 
PARENT AND CHILD. See Husband and Wife, 5. 


PARTNERSHIP. 


1. Letter stating writer to be interested in firm, and requesting that goods 
be sold to firm on time, charges writer, as partner, for all goods sold 
until notice of dissolution. Carmichael vs. Greer, Lake & Co., 116. 


. Retiring partner must give and prove notice to protect himself. did. 


. Letter, in this case, imports interest as partner and not liability as guar- 
antor. did. ; 


. To constitute one a partner as to third persons, only necessary that he 
should hold himself out as such, though he be not in fact interested in 
profits and losses. bid. 


. Not error to exclude fact that other partner, in absence of litigating de- 
fendant, used firm name in other transactions. Jézd. ; 


. Suit against survivor and administratrix of deceased partner. Plaintiff 
dismissed as to former. No allegation that firm was insolvent though 
survivor had gone into bankruptcy individually. No issuable defense 
being filed on oath, judgment was rendered against the administratrix 
alone: /e/d, that the judgment should be arrested, the administratrix 
having been absent from the state, and having had no notice that the 
case had been dismissed as to her co-defendant. Pud/en, adm’x, vs. 
Whitfield, 174. 

. Law firm which undertook to collect for percentage on amount realized 
dissolved; partner who remained in charge of case bound by original 
contract as to fees. Afoses vs. Bagley & Sewell, 28}. 


. Bill by one partner against others for settlement of discontinued busi- 
ness, also for share of profits in other business not discontinued, ver- 
dict for profits of latter business accruing after commencement of suit 
not sustained, especially as the bill did not seek, or the verdict provide 
for, a settlement of such business. Wadley, Fones & Company vs. 
Fones, 329. 

. Suit against partners for share of past profits, verdict should be against 
those only who have received more than their proportion, unless some 
reason appears why others should refund. dz. 

. When firm charges certain members with exclusive management of 
business, agreeing that they shall pay over to each of the others, sepa- 
rately, his share of the profits, each member may sue separately, at 
law, therefor. bid. 


. But suit must be in county where managing partners reside. did. 
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12. Articles deny to one power to purchase without written consent of other 
two, sales made to one by persons with notice, for use of firm, without 
such consent, held made on individual credit of partner. Radcliffe & 
Lamb vs. Varner & Ellington, 427. 

. Produce of business to be sent to certain factors and held till sold by 
consent of all the partners; purchaser with notice, on sale without 
such consent, acquires no title. bid. 

. Proceeds of firm property realized by wrongful sale not subject of set-off 
in suit against some of the partners only. Other member should be 
brought in and equitable grounds alleged. did. 

. Creditors having in hand firm assets which they claim as their own un- 
der purchase from one partner, not bound by promise made to other 
partners to sell and apply proceeds to debt, if promise is retracted be- 
fore acted on. did. 

16. Value of partner’s interest when sold, cannot be shown by proof of 
transactions of firm with third persons after sale; nor by judgments 
against new firm. Dorticvs. Dugas, 484. 

r7. Declarations as to value of partner’s interest, not connected with any 
specific statement touching property, liabilities, etc., are not represen- 
tations of fact, but expressions of opinion. dz. 

18. Separate firms doing business in different states, but composed of same 
persons, bankruptcy of one firm covers debts and assets of both. Ba/- 
lin & Co. et al., vs. Ferst & Co. et al., 546. 

19. Draft on firm and acceptance by partner in individual name, binds 
partnership. Pannell & Fones, vs. Phillips, jr., & Co., for use, 618. 


PAWN. 

1. Tender on day debt became due terminates right of creditor to retain 
possession of pledge held as collateral security. MJ/cCalla vs. Clark, 
53: 

2. If debtor be in default, the refusal of the creditor to return pawn on ten- 
der, will not constitute conversion, if, on same day, before situation of 
parties is changed, he retract his refusal and offer to restore pledge if 
tender be enlarged so as to cover charges which he has lawfully paid. 
Lbid. 

3. Assessments upon stock pawned to creditor, paid by him, are charges 
upon it which must be refunded by debtor. éid. 

4. Debt and charges are pertinent matters, by way of recoupment or in 
mitigation of damages, on trial of trover for conversion of pledge. 


PEDDLER. See Zax, 7. 
PERSONALTY. See Z£vidence, r4, 15. 


PLEADINGS. 

1. Where original debt was barred, but plaintiff relied on new promise to 
pay part thereof which was cause of delay in suit, the detriment aris- 
ing from such delay should be distinctly alleged. Stovad/ vs. Hairs- 
ton, 9. 

2.. Facts not set out with sufficient fullness, remedy is by special demurrer 
so as to give plaintiff opportunity to amend. Ordinary, for use, etc., 
vs. Smith et al., 15. 

3. Specifics, note payable in, may be sued in short form, authorized by act 
of 1847. Bank of Americus, vs. Rogers, 29. 

4. Cause of action apparent from declaration and copy contract attached, 
sufficient. bid; Lester vs. Pied. and Arl. Life Ins. Co., 475. 
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5. Act of August 23d, 1872, which authorizes persons other than defend- 
ants of record to make defense to actions, unconstitutional, as body 
differs from title. Mat. B’. of Aug., vs. So. Por. Man. Co. et al., 36. 


. That plea containing substantial defense concludes improperly, no ground 
to strike. McCalla vs. Clark, 53. 

. Claim which sets out deed demurred to, execution of deed is thereby ad- 
maited, and claim will not be dismissed for want of probate to admit 
deed to record. Fulcher, vs. Royal et al., ex’rs, 68. 

. If any part of plea be good in substance, general demurrer should be 
overruled. But court should direct uncertainty cured by amendment, 
and if party refuses to amend, plea should be stricken as on special 
demurrer. Finney, vs. Cadwallader, trustee, 75. 

. Cause of action defectively set forth, cured by verdict. Aug. and Sum. 
R. R. Co., vs. Renz, 126; Wilson & Co. vs. Sprague Mow. M. Co., 
672. 

. Parties not set out with sufficient certainty to ascertain who are de- 
fendants to suit, judgment cannot be rendered. Varnell, agent, et al., 
us. Speer, agent, 132. 

. To suit for balance of purchase money defendant pleaded that plaintiff 
and W. had agreed that he should pay such balance on a note held by 
W. against plaintiff. A demurrer thereto was properly sustained. The 
plea showed no vested interest in W. which would prevent the revoca- 
tion of any authority given him by plaintiff. Wimberly vs. Bryan, 198. 

. General issue, record of former recovery inadmissible under. Only 
such evidence admissible as disproves plaintiff’s cause of action; all 
matters in satisfaction and avoidance must be specially pleaded. ones 
vs. Lavender, 228. 


. Former recovery admissible under plea setting up former suit, unless ob- 
jected to on account of insufficiency in plea. did. 

. Statement in bill of exceptions that evidence was objected to without 
specifying ground, not reach defective pleading. Jdzd. 

. Demurrer to defective plea comes too late after all the evidence is in 
which could have been admitted under it if duly amended. did. 

. Demurrer to plea presumed to have been general; unless it appears in 
the bill of exceptions that it was special, the supreme court will not 
pass on the form, but only on the substance. Jdzd. 

. Where the plaintiff might, without any new act on the part of defendant 
after a former suit was commenced, have sustained damage between 
the time of instituting that suit and the time of instituting the present 
suit, and such damage might have resulted from the same positive acts 
complained of in the former suit by reason of the longer continuance 
of the state of things which those acts established, a verdict for de- 
fendant in the former suit is not conclusive upon the plaintiff in the 
latter. Ldid. 

. Identity between the two suits complete, record of former is complete 
bar, whether pleaded technically as an estoppel, or given in evidence. 
Ibid. 

. Rule enough in Georgia pleading to require that al//egata et probata 
should correspond. Story vs. Kemp et al., 276. 

. Strict pleading not required in justice courts, and omission of word 
‘as’? before executor, not vitiate proceeding. Dorsey, ex’r, vs. 
Black, 315 ; Fry vs. Shehee, 208. 

. Former recovery to be valid plea, must show both parties bound. Srad- 
ley us. Briggs, adm’ r, 354: 

VoL. Lv. 48. 





746 INDEX. 


22. Ejectment, in pleading usury for purpose of avoiding deed, same partic- 
ularity as in actions for money unnecessary. Carswell vs. Hartridge, 
gi2. 

. Fraud or duress relied on to defeat deed, facts constituting same must 
be specially set forth. Jdzd. 

. Motion for new trial, even when rule #zsz is granted thereon, is but 
pleading ; the rule, until made absolute, is no judgment of court adjudi- 
cating matters of fact stated in motion. Thompson vs. Ga. R. R. & 
B. Co., 458. 

. Where plea of security sets up discharge by act of creditor which in- 
creased risk, facts must be alleged. Stewart, adm’r,vs. Barrow, ex’r, 
604. 

. Corporation, in action on contract, need not aver how, or by what au- 
thority, it was incoporated, nor allege itself to bea corporation. Wéil- 
cox & Co. vs. Sprague Mow. M. Co. 672. 

. If requisite, defect cured by verdict. did. 

. Where agent of several insurance companies as principal, and others as 
securities, obligate themselves te each of said companies, conditioned 
on the faithful performance by said agent of his duties, joint suit by 
companies cannot be maintained. Germania F. Ins. Co. et al., vs. 
Hawks et al., 674. 


PLEDGE. See Pawn. 


POWERS. 
1. Authority to collect amount due to plaintiff and appropriate it to claim 
against latter, revoked by suit by plaintiff against debtor. Wiméerly 
vs. Bryan, 198. 

. Power in trustee, with consent of life tenant, to sell, mortgage, or other- 
wise dispose of property, reinvesting proceeds subject to same uses, not 
authorize mortgage to secure debt contracted in trustee’s business as a 
merchant. Guilmartin & Co. et al. vs. Stevens et al., 203. 

. Power of appointment annexed to estate for life, not abridged by subse- 
quent direction in same will, that in case tenant for life, who is donee 
of power, shall marry, she and her husband shall give bond for the 
forthcoming of the property at the termination of the life estate “to be 
disposed of as before mentioned,” there being no disposition before 
mentioned, other than that involved by an exercise of the power. Vew 
et al. vs. Potts, ex’r, 420. 

. Neither the marriage of the tenant for life, nor the failure to give bond 
after marriage, curtailed the power. /ézd. 

. Power of disposition in testator’s widow, unlimited as to beneficiaries, 
may be exercised in favor of second husband. did. 

. That the exercise of a limited power in respect to one-half the property 
was collusive or illusory, not invalidate exercise of unlimited power as 
to other half. did. 

. Perversion of power, what constitutes, is question for court; whether 
evidence establishes perversion, is for jury. did. 

. Abuse of power not corrected at instance of beneficiaries who, by fair 
sale, have parted with their interest. ./ézd. 

. Although mayor of Macon, in conveying certain advance fronts, (form- 
erly street or common,) could only convey to owners of lots abutting 
thereon, yet, where one of such owners was a trustee, holding for use 
of woman and child, as tenants in common, the mayor’s deed would 
not necessarily vest a like estate ; but might, by express declaration of 
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trust to that effect, convey estate for use of woman for life, with re- 
mainder to child. Bazemore vs. Davis, 504. 


PRACTICE IN EQUITY. See Z£guity, 1, 4,6, 9, 14, 16,17, 19, 27-30. 


PRACTICE IN THE SUPERIOR COURT. 
1. Special demurrer, remedy is by, where facts are not alleged with suff- 
cient fullness, in order to give plaintiff opportunity to amend. Orai- 
nary, for use, vs. Smith et al., 15. 
. Movant may dismiss motion after court has orally announced its purpose 
to grant same. Cherry vs. Home Building and Loan Association, 19. 


. Plea stricken on demurrer, testimony to support defense set out therein 
should be excluded. Speer vs. Tinsley et al., 89. 


. Practice in the Augusta circuit of trying the issue on traverse of gar- 
nishee’s answer before suit against principal debtor, not interfered 
with. Wilson vs. Bank of Louisiana et al., 98. 

. Admission agreed upon by counsel, as to facts in case, not withdrawn 
after position of parties has been substantially changed. did. 

. Some testimony supporting case, error to non-suit, even if evidence 
would have been excluded if objected to. ones, assignee, vs. Mobile 
and Girard Railroad Cowpany, 122, 

. Agreement as follows: ‘By the agreement of counsel that the consid- 
eration in the above stated case was that of negro property—ordered 
that the judgment be set aside :’’ He/d, that the consent of counsel ex- 
tended only to the nature of the consideration, and not to the rendi- 
tion of the judgment. omes, executrix, vs. Killebrew, 153. 


. Request to deliver written charge, error to make verbal additions. Fry 
us. Shehee, 208. 

. Testimony excluded as illegal on motion of claimant, cannot be invoked 
by him as legal for other purpose. did. 

. Counsel are required to know on what dockets their cases are entered. 
Want of knowledge resulting in absence of preparation, no ground to 
postpone. did. 

. Where witness referred to book in his pocket as containing statement of 
account material to issue, court should require its production. Daniel, 
us. State, 222. 

. Even though party might urge principle of estoppel yesulting from sale, 
yet he may consent that proceeds shall stand in place of property, and 
will be bound by judgment rendered on this basis. J/urphy, vs. 
Vaughn, adm’r, 361. 

. Declarations respecting title admitted without objection, there being 
some evidence of an accompanying possession, but also strong proof 
to the contrary, court should leave final determination of this ques- 
tion to jury. Brown vs. Oattis, 416. 

. Intricate case called late on Saturday, last day of term, should be post- 
poned to next term. In no event should arguments be curtailed to 
extent disproportionate to materials to be handled. VanDyke, vs. 
Martin et al., 466. 

. Verdict in action on contract where no defense is filed on oath, illegal. 
Lester, us. Pied. and Arl. Life Ins. Co., 475, 


. All of letter need not be read by party introducing. Either party may 
read therefrom. 07d. 

. Receivers, leave te sue improvidently granted, should be revoked. 
Henderson, vs. Walker et al., receivers, 481. 
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18. Judge may direct amendment of pleadings. Bazemore, vs. Davis, 504. 

19. Discovery waived, jury may be cautioned during reading of answer, 
that it is not to be regarded as evidence. Jézd. 

20. Concluding counsel cannot read or comment upon authorities which are 
neither read nor produced in the opening. Court has no power to 
compel him to furnish books to opponent. did. 

. If court agrees with counsel, judge may so state when argument opens 
or afterwards, in order to render unnecessary production of authority. 
lbid. 

. Court may ask counsel, in presence of jury, why certain clause of muni- 
ment of title in evidence should not be construed to have legal effect 
adverse to right claimed. did. 

. Counsel interrupting another for misstating testimony should address 
court, When this rule is violated, court may, in peremptorily putting 
end to irregularity, observe to jury, that when counsel differ, it is their 
function to decide. did. 


PRACTICE IN THE SUPREME COURT. 

1. New trial not ordered because of error in overruling challenge to array 
of jury, when ground of challenge does not appear. Thompson vs. 
State, 47. 

. Exception to judgment allowing nunc pro tunc entry must be taken at 
term when rendered, otherwise it will not be heard on bill of excep- 
tions filed at trial term. Gwinn vs. Smith, 145. 

. Statement that evidence was objected to without specifying ground, not 
reach defective pleading. ones vs. Lavender, 228. 

. Unless demurrer to plea appears to have been special, supreme court 
will pass only on substance and not on form. J/ézd, 

. Suggestion of diminution of record should be made in writing, verified 
by affidavit on or before the calling of the case. Cory us. State, 2376. 

. Where record shows that the offense was charged to have been commit- 
ted with the consent of the owner, when it should have been without 
such consent, conviction in court below cannot be sustained, /ézd. 

. Mandamus directing sheriff to accept illegality and to refrain from sell- 
ing property, was prayed for. The judge ordered sheriff to accept 
illegality, or to show cause at next term to contrary, and in the mean- 
time to suspend sale. Judgment held to be interlocutory, and not subject 
to review until case was disposed of. Wheeler, sheriff, vs. Walker, 256. 

. The judgment was not an injunction, did. 

. Writ of error to refusal to dissolve injunction not heard in speedy man- 
ner provided by sections 3213, 3214 of Code. Such sections refer 
granting or refusal to grant injunctions, receiverships, etc. Kaufman 
et al., us, Ferst & Co. et al., 350. 

. Such writ of error not dismissed because returnable to term in session, 
but, at the option of plaintiff in error will be entered for next term. 
Ibid. 

. Writ of error to judgment on Aadeas corpus not dismissed because time 
covered by sentence has expired before argument. Lark vs. State, 475 

. For the bill of exceptions to show that a rule mis? was granted upon a 
motion for new trial which alleged certain grounds, that the new trial 
was refused, and such judgment excepted to, no verification of mat- 
ters of fact alleged in motion. Thompson vs. Georgia Railroad and 
Banking Company, 458. 

3. Facts, to be accepted as true, must be verified by some direct statement 
of judge. bid. 
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14. Record not enable court to examine alleged errors, judgment will be 
affirmed. Van Dyke vs. Martin et al., 466; Nicol & Davidson vs. 
Crittenden, 497 ; Varner et al. vs. Varner et al., 573. 

15. Exceptions pendente lite, not adjudicated until case is disposed of below. 
Ballin & Co. et al. vs. Ferst & Co. et al., 546. 

16. Right judgment not reversed because predicated in whole or in part on 
wrong reason. Sadbattie, adm’r, vs. Baggs, 572. 

17. Approval of brief of evidence by court must appear. Spencer et al. vs. 
Georgia R. R. and Banking Co., 584. 

18. Cross-bills of exception sued out, constitute distinct cases, and full costs 
must be taxed ineach case. Kehler & Bro. et al. us. Fack Man. Co. 
et al., 639. 

19. Record cannot be waived by agreement of counsel. Hammett vs. Mor- 
ris, 644. 

20. Where, pending motion to dismiss on account of absence of record, it 
arrives, and it appears that such paper would have been forwarded in 
time had it not been for the act of the moving party, the writ of error 
will not be dismissed. did. 


PRESCRIPTION. 


1. Fraud necessary to defeat title by, must be such as affects conscience 
with bad faith. Brady et al. vs. Walters, 25. 

2. Deed from mortgagor with seven years’ possession, not create prescrip- 
tive title as against mortgage where latter was legal and recorded in 
time. Fry vs. Shehee, 208. 


PRESUMPTIONS. 


1, Where words of prior act are omitted from Code, presumed to have 
been intentional. A///ler, adm’r, vs. Southwestern R, R. Co. ; Lovette, 
adm’r, us. Same, 14}. 

. Where one of several attorneys fails to mgke affidavit to his ignorance 
of material fact, he will be presumed to have had knowledge, Brown 
vs. Oattis, 416. 

. Original of recorded deed in possession of person in another state, not 
a party to suit, there is no presumption that a notice to produce would 
be available. ‘did. 

4. Remote consequences of acts, person not presumed to intend. MVicol & 
Davidson vs. Crittenden, 497. 

. Fraudulent intent of sale, not presumed as matter of law. did. 

. Failure to produce evidence within power of party, presumed prejudi- 
cial, but jury must determine whether case on trial is one in which 
such presumption arises. did. 

. Cellar doors opening on sidewalk continuously left open, notice pre- 
sumed to city authorities. Chapman vs. Mayor etc., of Macon, 566. 


PRINCIPAL AND AGENT. 


1. Act of agent under seal, ratification must be with same solemnity. Po/- 
lard & Co., vs. Gibbs, sheriff, et al., 45. 

2. Garnishment requiring agent of railroad to answer what he owes de- 
fendant, not support judgment against company. Varnell, agent, et al., 
us. Speer, agent, 132. 

3- Actual notice of mortgage to agent who purchases for principal, is no- 
tice to latter. Fry us. Shehee, 208. 
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4. Husband may be agent of wife in management of separate estate. Xe/- 
ler vs. Mayor, Straus & Baum, 406. 

5. Notice to agent of prior contract of sale while promoting purchase, is 
notice to principal, though trade be finally consummated by latter. Bry- 
ant et al. vs. Booze, 4378. 

6. Admission of one tenant in common that person was agent of both in 
promoting purchase, not bind the other. 6d. 

7. Resident agent of non-resident debtors may be made party for purposes 
of discovery. Ballin & Co. et al. vs. Ferst & Co. et al., 546. 





PRINCIPAL AND SECURITY. 

1. Illegality, defenses which surety may set up by. Hambrick vs. Crawford, 
ISS: 

2. Levy upon cotton and subsequent delivery of same by sheriff to princi- 
pal, discharges surety to extent of value. Lumsden vs. Leonard, ex’r, 
374. 

. Removal of property from one county to another by principal, by per- 
mission of creditor, not discharge surety, in the absence of considera- 
tion for such consent. did. 

. Neglect of judgment creditor for four years to levy upon realty sold by 
principal debtor, by which it was discharged from lien, not release sure- 
ty, in absence of notice to creditor to levy, bid. 

. Non-action by creditor not release surety unless it makes unproductive 
some collateral security, or is based upon a consideration, or there has 
been notice to proceed, did. 


. Employment of attorney by principal to defend scz. fa. not bind security 
for fees. Daly et al., vs. Hines & Hobbs, 470. 

Counter-affidavit to proceeding to foreclose crop lien and replevy bond 
given. Verdict simply finding that defendant was entitled to certain 
credit. Case thus stood until second term of court when nunc pro tunc 
judgment was entered against principal and securities. Error, espe- 
cially as it did not appear that latter had had their day in court. Wicker 
us. Woods & Co., 647. 

. Indulgence by creditor to principal for valuable consideration, whether 
with or without knowledge of security, discharges latter, provided cred- 
itor knew that he signed as security. Stewart,adm’r,vs. Parker, 656. 

. Where holder gives time to acceptor, and informs drawer that acceptor 
has arranged draft with him, which induced drawer to allow amount 
thereof to acceptor in settlement, drawer is discharged. High vs. Cox, 
662. 

. Where plea set up discharge from act of creditor which increased risk, 
facts must be alleged. Stewart, adm’r, vs. Barrow, ex’r, 664. 

. Neither the omission of some act not specially enjoined by law, nor the 
commission of some act expressly authorized by law, by the creditor, 
which tends to increase the risk of the security, will discharge. did. 


PROCESS. 

1. Rule zzsz for contempt of court charges defendant with bribing another 
to warn witnesses to avoid subpcenas issued for them ; answer purges of 
all contempt, and no evidence to sustain traverse of solicitor general ; 
fine of $100 00 set aside. Dodds vs. State, 272. 

z. Such rule for contempt cannot be predicated upon subpoenas issued in 
blank as to parties. bid. 


PROMISSORY NOTES. See Negotiable Instruments, 1-4, 7. 
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PROTEST. See Negotiable Instruments, 5. 


RAILROADS. 

1. Action against street railroad company for damages from careless driv- 
ing over sharp curve and sudden elevation, competent to show that 
defendant had altered curve since accident. Augusta and Summer- 
ville Railroad Company vs. Renz, 126. 

. Standing on platform of street railroad car, in absence of notice to con- 
trary, not such negligence on part of plaintiff as to prevent recovery. 
lbid. 

. Running of cars on street railroad on Sabbath, is work of necessity. 
Lbid. 

. Garnishment requiring agent of railroad to answer what he owes de- 
fendant, not support judgment against company. Varnell, agent, et al., 
us. Speer, agent, 172. 

. Employee using defective machinery, cannot recover for damages re- 
sulting therefrom. Yohknson vs. Western and Atlantic R. R. Co., 133. 

. Homicide of another, right to recover limited by Code to widow or 
children of deceased. Aller, adm’r,vs. Southwestern Railroad Co. ; 
Lovette, adm’r, vs. Same, 14}. 

. Employee cannot recover unless without fault himself, even though act- 
ing under orders of superior. Western and Atlantic Railroad Com- 
pany vs. Adams, 279. 

. Receivers of railroad not subject to suit for damages to erfployee re- 
sulting from negligence of co-employees in same service. Henderson 
vs. Walker et al., receivers, 481. 


RECEIVERS. See Railroads, 8; Equity, 23-25. 


RECOUPMENT. See Set-off, 2. 


REGISTRY. 

1. Voluntary settlement on wife must be recorded within three months to 
be of avail against creditors without notice. Fudcher vs. Royal et al., 
ex’ rs, 68. 

2. Record of mortgage is notice to the world. Fry vs. Shehee, 208. 

3. Marriage settlement executed and recorded in 1842, was embraced in 
act of December 30th, 1847, and had to be again recorded. Baze- 
more vs. Davis, 504. 

4. Record of settlement or trust deed is only constructive notice as to prop- 
erty therein conveyed. It is not, of itself, notice as to property pur- 
chased by trustee with proceeds thereof. bid. 

5. Constructive notice by public record is no substitute for actual notice in 
establishing scienter requisite to criminal intention. Pearson vs. State, 


659. 
REMAINDER. See Zenant for Life, 1. 
ROADS AND BRIDGES, See County Matters, 2-5. 


RESCISSION. 

1. To avoid contract of sale on ground of false representations to induce 
purchase, the plea should allege that they were false and fraudulent, 
and so known to the party making them. A?mdell vs. Moreland et al., 
ex’rs, 164. 
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2. To suit to recover purchase money paid on account of failure of title, 
or upon basis of rescission for fraud, the defendant pleaded the general 
issue, and special plea setting up indebtedness to him for balance of 
purchase money; error to exclude evidence sustaining such second 
plea. McDonald vs. Beall, 288. 

. Vendee seeking to recover purchase money paid, treating contract as re- 
scinded, must account for use while in possession. bzd. 

. Right to recover dependent upon whether plaintiff has been evicted 
from certain lands presents question for jury. bid. 

. To authorize recovery of purchase money on basis of rescission, there 
being no warranty, vendee must show such fraud as would authorize 
rescission. bid. 

. If, pending an offer by one partner to sell out to another, a third mem- 
ber, having better opportunities of knowledge than either of the others, 
voluntarily expresses a pretended opinion, they believing him sincere, 
neither of the others will be responsible for his want of candor, and 
the sale will not be set aside. Dortic vs. Dugas, 484. 

. An erroneous opinion, common to both parties, as to value, not such mis- 
take of fact as will authorize rescission. did. 

8. With equal opportunities, for knowing the truth, party failing to inform 
himself must take consequence of neglect. did. 


9. This not a case for rescission. did. 


SABBATH. See Railroads, 3; Contracts, 13, 20. 


SALES—PRIVATE. 

1. To avoid contract of sale on ground of false representations to induce 
purchase, the plea should allege that they were false and fraudulent, 
and so known to the party making them. <Ximdell vs. Moreland et al., 
ex’rs, 164. 

2. Purchaser who refuses to accept and pay for goods according to con- 
tract, liable for difference between such price and market value at time 
and place fixed for delivery. Camp vs. Hamlin & Barnum, 259. 

3. The seller, after tender, may, if goods be perishable, sell them within a 
reasonable time, at auction, in the market of delivery, and the amount 
they bring will be evidence in ascertaining the damages. bid. 

4. Where it appears by part of the evidence that the actual value was 
equal to the price, the seller should show the circumstances under 
which the auction took place. In reference to this, he is in the posi- 
tion of a party accounting, Jéid. 

5. Purchase money of goods sold to defraud creditors cannot be collected. 
Heineman vs. Newman, 262. 

6. Fair sale at full price by legatee to executor or his agent, not set aside 
at mere election of legatee after years of acquiescence. Sale prima 
facie valid. New et al. vs. Potts, ex’r, 420. 

7. Crop, sale of portion before seed is planted, passes no title. Moyes & 
Co. us. Fenkins, 586; See Stephens vs. Tucker, adm’r, 543. 

8. Cotton advanced to be returned in three years from date, contract not 
illegal. Phillips vs. Ocmulgee Mills, 633. 

g. Delivery or non-delivery of thing sold, is question of what was inten- 
tion of parties. Jéid. 


See Debtor and Creditor, 2, 5-11. 


SAVANNAH. See 7azx, s, 2. 
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SCALING ORDINANCE. See Negotiable Instruments, 7. 


SERVICE. 


1. Where a foreign corporation did business in this state, and had its prin- 
cipal office here, service upon the president in the county where he re- 
sided at the commencement of the suit, where the books were kept, 
and where the stockholders were under notice to meet, valid, although 
the company may have ceased business. Vat. Bk. of Aug. vs. So. 
Por. Man. Co. et. al., 36. 

2. Record showing service, return conclusive until traversed according to 
law, unless it appear that the court, with actual service, would have 
had no jurisdiction. Maund vs. Keating, 396; Lambvs. Dozier,677 

3. To traverse of return, sheriff should be a party. Lamd vs. Dozier, 677. 

4. Traverse must be made at first term after notice of entry of service, and 
fact that it was then made must be averred and proven on trial. did. 


SET-OFF AND RECOUPMENT. 

. Legacy not set-off against suit by executor unless estate is shown in 
condition to be distributed. Dobbs vs. Prothro, et al., ex’rs, 73. 

. Part performance on both sides, and one seeks to recover fruits of his 
partial compliance, other may recoup damages for any breach, Finney 
us. Cadwallader, trustee, 78. 

. Set-off against the plaintiffs pleaded; at trial admission made that it was, 
in fact, only against some, set-off not allowed. Story vs. Kemp et al., 
276. 

4. Torts may be set off against sor¢s and contracts against contracts; but 
torts cannot be set off against contracts, nor vice versa. Ingram vs. 


Jordan, 357. 

. When a note which is the property of two jointly, is payable to one only, 
or bearer, and is sued in name of payee, neither a for¢ nor a contract 
by the other joint owner alone, is a subject matter of set-off, without 
some special equitable circumstance; mere fact that plaintiff is citizen 
of another state is not such circumstance. Jnugram vs. Fordan, 356. 


. Proceeds of firm property realized by wrongful sale, not subject of set-off 
in suit against some of the partners. Other member should be brought 
in and equitable facts alleged. Radcliffe & Lamé vs. Varner & L£l- 


liugton, 427. 


SLANDER. 


1. “ Peter Smith told lies, and swore to them,” actionable Jer se. Smith 
vs. Wright, 218. 


STATUTE OF FRAUDS. See Frauds—Statute of. 
STATUTE OF LIMITATIONS. See Limitations—Statute of. 
STREET RAILROADS. See Railroads, 3. 

SUBPCENA. See Process, z, 2. 

TAX. 


1. Savannah has authority to tax all private real estate within corporate 
limits, not expressly exempted. Mayor, etc., of Sav. vs. LaRoche, 309. 
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2. Lands brought within corporate limits by act of 1838, not so exempted. 
Lbid. 

3. Act of 28th February, 1874, taxing Atlantic and Gulf Railroad Com- 
pany an amount exceeding one-half of one per cent. upon its annual 
net income, not unconstitutional. At. & G. R. R. Co. vs. State, 312; 
Sav., Grif. & N. A. R. R. Co. vs. State, 557. 


4. Sheriff’s deed, based on sale of land for taxes, inadmissible unless ac- 
companied by fi. fa. Sabattie, adm’r, vs. Baggs, 572. 


. Municipality cannot tax non-resident traders differently from resident. 
Gould & Co. et al.vs. Mayor, etc., of Atlanta, 678. 


. Is tax on amount of sales made by itinerant trader a tax on property, 
and can it exceed rate per cent. ad valorem, imposed on other property 
taxed? Quere. bid. 


. Itinerant trader, what constitutes. lid. 


. Illegal tax ordinance better resisted by injunction than illegality, when. 
Ibid. 


TENANT FOR LIFE. 
1. Estate not forfeited by conveyance of whole fee in 1835. Remainder- 


men could not enter on purchaser until death of tenant for life. Sand- 
Jord vs, Sandford, 527. 


TENANT IN COMMON. 


1. Declaration of tenant in common derogatory of common title, not bind 
other. Bryant et al. vs. Booze, 438. 

2. Deed to trustee, in trust for woman and heir of her deceased husband, 
(there being but a single child,) conveys estate in common. Bazemore 
vs. Davis, 504. 

3. If tenant in common improve while in possession and claiming to be 
sole owner, co-tenant not chargeable with value of improvements be- 
yond his share of rents. 02d. 


TENDER. See Pawn, 1-3; Equity, 13. 
TRAP FOR CRIMINAL. See Criminal Law, 49-51. 


TROVER. 


1. Debt and charges are pertinent matters, by way of recoupment or in 
mitigation of damages, on trial of trover for conversion of pledge. 
McCalla vs. Clark, 53. 

2. Damages, plaintiff not entitled to recover both the highest proven value 
and the interest. Ware vs. Simmons, 94. 


TRUST. 

1. Conveyance to B, wife of C, for her sole use, and for use of children 
by C, creates trust in B for uses described, Brady et al.,vs. Walters, 
25. 

2. Trust not executed until all probability of birth of more children from B 
by C had become extinct. did. 

3- Legal title in trustee who fails to sue until right of action is barred, 
cestut que trusts also barred, bid. 
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4. Trustee being dead, cestui gue trust, who is tenant for own life as well 
as that of donor, proper partytoclaim. zlchervs. Royal et al., ex’rs, 
68. 

. Marital rights do not attach to trust created by husband for benefit of 
wife. bid. 

. Power in trustee, with consent of life tenant, to sell, mortgage, or other- 
wise dispose of property, reinvesting proceeds subject to same uses, not 
authorize mortgage to secure debt-contracted in trustee’s business as a 
merchant. Guilmartin & Co. et al, vs Stevens et al., 203. 


. Letter from attorney to trustee advising him not to mortgage, inadmissi- 
ble upon trial of issue involving validity of such instrument, the attor- 
ney being competent, and no notice of letter having been brought to 
mortgagee. bid. 

. Deed to trustee, in trust for woman and heirs of deceased husband (there 
being but a single child), conveys estate in common; purchaser from 
trustee is charged, by such deed, with notice of that kind of estate only. 
Bazemore vs. Davis, 504. 

. Although the mayor of Macon, in conveying certain advance fronts (form- 
erly street or common,) could only convey the same to the owners 
of lots abutting thereon, yet, where one of such owners was a trustee 
holding by the above deed, for the use of the woman and child, as 
tenants in common, the mayor’s deed would not necessarily vest a like 
estate in the trustee; but might, by express declaration of trust to that 
effect, ‘convey an estate, in the advance front, for the woman’s use du- 
ring her life, with remainder for the use of the child. zd. 


A subsequent conveyance, in fee, of both parcels of land, made by the 
trustee, and describing him as trustee of the woman only, without re- 
ferring to the child or to the first deed, and without defining what es- 
tate he held in trust, but referring to the second deed as having been 
made to him “as trustee aforesaid,’ by the mayor, on the day of its 
date, passes to the purchaser no title to any of the child’s patent inter- 
est in either parcel of land, did. 

. This deed from the trustee to the purchaser under him, charges the pur- 
chaser with notice of the deed from the mayor to the trustee, and of 
all its terms, but notice of that deed is not notice that the woman had 
only an estate for life in the parcel of land covered by the other deed 
to the trustee, and that the remainder belonged to the child. did. 


12. Where property is held in trust to the use and support, benefit and be- 
hoof, of a woman during her life, and to the maintenance and support 
of such children as she may bear, “and which shall form and remain 
to be her separate property and estate during her natural life, and then 
to such children as she may bear,” the surplus income realized in her 
lifetime, over and above support for all the beneficiaries, belongs to 
her; and if mixed by the trustee with the proceeds of some of the 
corpus of the trust estate, and invested in lands, he taking title to him- 
self in trust for the woman and her only child, she will be the equita- 
ble owner, in fee, of such proportion of the land as the amount of in- 
come so invested bears to the whole investment. 07d. 


13. Cestui que trust seeking to set aside sale must refund proceeds thereof 
received by him. It makes no difference that she was infant when she 
received such proceeds, provided same was secured by settlement upon 
her as separate estate. She will be only chargeable with such estate 
as she actually took in fund, not for any larger estate which her hus- 
band may have assumed and disposed of to other persons, unless she 
joined therein after arriving at majority. dzd. 


14. If the property so sold by the trustee, has sinee passed, by seyeral par- 
cels, into the hands of several separate purchasers, then the beneficiary 
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should account with each purchaser for his fro ra¢a proportion of the 
proceeds, valuing each parcel, not in its present condition, but as it 
was when trustee conveyed whole property. did. 


15. Trust in this case operated during second coverture, notwithstanding in- 
termediate divorce. bid. 


UNITED STATES COURTS. See Criminal Law, 73. 


USURY. 


1. Deed infected by usury is void as title. Carswell vs. Hartridge, 412; 
Fohnson et al. vs. Grif. Bank. and Trust Co. et al., 691. 


2. Ejectment, in pleading usury for purpose of avoiding deed, same partic- 
ularity as in actions for money unnecessary. did. 

3. Charter authorizing corporation to contract without limit, for commis- 
sions, in addition to lawful interest, not enable taking of usury under 
name of commissions. ohnson et al. vs. Grif. Bank. and Trust Co. 
et al., 6gr. 


4. Title void on account of usury, not acquire validity by purging debt on 
reducing it to judgment after grantor’s death. did. 

5. Homestead resisted by judgment creditor who holds deed, but this in- 
strument is attacked by debtor as void for usury; sale by sheriff en- 
joined until right of homestead is determined. did. 


VARIANCE. See £vidence, 6. 


VENDOR AND PURCHASER. 


1. Legal title purchased without notice of complete equity in third person, 
purchaser protected. Fahn vs. Bleckley, 81. 


2. Land was purchased at administrator’s sale by father, and his notes 
given therefor, but bond for titles taken to daughter; on payment of 
last note, deed was taken to father. Whether his or her money paid 
therefor, purchaser at sheriff’s sale under mechanic’s lien against 
father, without notice, protected. did. 


. Vendor, on account of failure of vendee to pay, becomes landlord ; his 
lien on crops superior to that of factor. Smith, Son & Bro. vs, Fouche 
et al., 120. 


. Vendee in possession, seeking to resist payment of purchase money on 
ground of paramount title in third person, must show affirmatively 
that fact by clear and satisfactory evidence. Sawyer vs. Sledge, 152. 


. To suit for purchase money, vendee pleaded that plaintiff and one W. 
had agreed that defendant should pay balance due on note held by W. 
against plaintiff. A demurrer thereto was properly sustained. The 
plea did not show any such interest in W. in the collection as would 
prevent revocation of authority by plaintiff. Wimberly vs. Bryan, 198. 

. Implied warranty in sale of land, nonein this state. McDonald vs- 
Beall, 288. 

. To entitle plaintiff to treat sale as rescinded as foundation to recover 
purchase money paid therefor, there being no warranty, he must show 
fraud sufficient to authorize rescission. did. 


. Purchaser with notice of prior contract of sale by vendor occupies same 
status as latter; and if equity would decree specific performance against 
the one it would against the other. Sryant et al., vs. Booze, 438. 

. Notice need not be actual nor amount to full knowledge. did. 

. Notice to an agent while promoting purchase will be sufficient, even 
though the principal concludes the trade in person. did. 





INDEX. 757 


VENUE. 

1. A foreign corporation which transacted its business and had its principal 
office in Georgia, and which became indebted on contracts made in 
Georgia, is liable to suits upon such contracts in this state, though at 
time of institution of suits no business was being done by the com- 
pany, it then having no office or place of business in the state of its 
incorporation. Vat. B’k. of Aug. vs. So. Por, Man. Co. et al., 36. 


2. Insurance company may be sued in any county where agency was lo- 
cated at time cause of action accrued. Merritt, adm’r, vs. Cotton 
States Life Ins. Co., 103. 


3. Managing partners, by agreement, to pay share of profits to each part- 
ner separately, may be sued at law by each partner separately, but 
action must be in county where managing partners reside. Wadley, 
Fones & Co. us. Fones, 729. ° 


VOLUNTARY PAYMENT. See Contracts, ro, 71. 


VERDICT. 
1. Cause of action defectively set forth, cured by verdict. Aug. & Sum. 
R. R. Co. vs. Renz, 126; Wilson & Co. vs. Sprague Mow. M. Co., 

» 672. 

. Where, on bill by several complainants against one defendant, to recover 
land and to make partition among former, jury found for them, upon 
condition of paying certain sum of money, seven-ninths, and for de- 
fendant, two-ninths, verdict sufficiently disposes of issues involved. 
Groover et al. vs. King, 243. 


. Where claimant’s title was a purchase from defendant in f. fa., who 
held under bond with part of purchase money paid, verdict may be so 
moulded as to require entire estate to be sold, and proceeds applied 
first to balance due vendor, then to payment of 7. fa., and remainder 
to claimant. Rawson vs. Coffin, trust., 348. 


. Verdict in action on contract, where no defense is filed on oath, illegal. 
Lester vs. Pied. & Arl. Life Ins. Co., 475. 


. Affidavit of juror as to what he intended by verdict, inadmissible. Staf- 
ford vs, State, 591. 


. Irregularities in foreclosure of crop lien, no ground for vacating verdict. 
Wicker vs. Woods & Co., 647. 


. Where jury do not find for plaintiff, but simply that defendant is entitled 
to certain credit, ought not verdict to be set aside? bid. 


. Want of fullness in finding, or failure to embrace therein all material 
issues of fact, cause for new trial in equity cause. Lake, guardian, 
us. Hardee, 667. 


WARRANTY. 


1. Levy of execution upon land conveyed, without more, not sustain action 
for breach of warranty. Williams vs. Harkins, 172. 


2. Land was conveyed on March 26th, 1863. Execution for purchase 
money against vendor was levied on November 29th, 1867, and sale 
made on the first Tuesday in the following August. Vendor was ad- 
judged a bankrupt on February 3d, 1868, and discharged on 13th of 
following October: He/d, that vendee’s claim on warranty was barred 
by discharge. bid. 

3. Implied warranty in sale of land, none in this state. A/cDonald vs. 
Beall, 288. 
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WILLS. 


1. Present interest passed makes deed, notwithstanding reservation of sup- 
port to donor during life. Fulcher vs. Royal et al., ex’rs, 68. 


2. Legatees may divide estate among themselves though will provides that 
it shall be done by commissioners appointed by the ordinary. Minors 
ratifying when of age, are bound. Hatcher et al. vs. Cade, 359. 

3. Creditor of one of legatees confined tohis share. did. 

4. Instrument in form a deed but in substance testamentary, and placed in 
hands of one of the witnesses thereto to be kept until death of maker, 
or until she called for it, with the statement that it was for the benefi- 
ciaries therein named, and that he, witness, was to hold it for them, is 
awill. Michol vs. Chandler, 369. 

§. Disposition by last will is disposition at death, no matter when will was 
executed. It need not be executed in articulo mortis. New et al. 
vs. Potts, ex’r, 420. 

6. Lost will, superior court has no jurisdiction to establish copy. Ponce 
et al. vs. Underwood et al., 6or. 


WITNESS. 

1. Counsel who agree upon statement of facts, are not such parties as to 
render one incompetent to testify as to the circumstances under which 
agreement was entered into, because of death of other party. Wilson 
vs. Bank of Louisiana et al., 98. 

. Administrator is competent to show by debts of estate other than those 
due him, necessity to sell land; also, his acts and accounts, but not to 
prove any debt due to him from intestate arising from partnership be- 
tween them, or otherwise. Finch vs. Creech et al., 124. 

. Payee or holder of note is incompetent to testify that he put credit on it 
which prevented bar of statute, as agent of maker, the latter being 
dead. Wright, adm’r, vs. Bessman, 187. 


. Reference by witness to book in his pocket as containing statement of 
account material to issue, court should require its production. Daniel 
ws. State, 222. 

. Rape, competent to prove statement of infant to mother immediately 
after crime was committed as part of res geste, even though indictment 
did not allege that she was under ten. Still, infant should have been 
examined as to competency, and if competent,should have been sworn. 
McMath vs. State, JO}. 

. Where witnesses are parties to suit, whatever be their numbers, oppor- 
tunities, or means of information, jury are to judge of degree in which 
interest affects credibility. Amis vs. Cameron, ex’r, 449. 

. Where witness’ testimony flatly contradicts what he swore on former 
trial, he admitting that his evidence first given was false, error to fail 
to charge that if witness, knowingly and wilfully swears falsely in a 
material matter, his testimony should be rejected entirely, unless cor- 
roborated, etc: Stafford vs. State, 591. 





